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Preface

The Kosovo crisis marked a turning point in the development of the international

system, not because the West was in any way improper in freeing itsdf from the
condraintsof realpolitik and UN legitimacy, but becauseit demongrated thelimits of

those congraints. What Kosovo showed was surdly not so much a violation of

internationd law and the principle of nortintervention asthe inadequacy of that law,
which was drawn up haf acentury ago and marked by two higtoricd, and therefore
relative, notions of power and internationa order.

That is just one of the fundamentd issues analysed by Martin Ortega, lecturer in
internationd law and research felow at the Ingtitute Ssnce 1997. ThisChaillot Paper
proposes a new set of conditions by which to determine the best possible link
between the legdity, legitimacy and politicad opportuneness of military intervention,
gncethe principle of non-intervention in a state' s internd affairs no longer gppears
adequate, elther as abasis of internationd law or as an assurance of dability inthe
post-Cold War world.

Nationa sovereignty of course remainsthe basic principle onwhich theinternationd
order isfounded: respect for the territoria integrity of states and non-interferencein
ther internd affairs are the foundeation of internationa law as codified by the Charter
of the United Nations, and one of the internationd community’s mgor criteriafor
choosing between action or non-intervention. But the principle of sovereignty has
aways been rich in perverse effects. Indeed, attempting to combine respect for
dates sovereignty, human rights and the principle of sdf-determination hasdways
been one of theinternationd order’ smgor deadlocks. However, sincethe end of the
Cold War anew regulation has gradudly been put in place that will in thelong term
makeit possbleto redefine the bass and legitimacy of military interventions, above
al even in the absence of a United Nations mandate. One of the new basic
assumptionsof theinternationd order that isin gestation isthat sovereignty can never
be a pretext for genocide, a principle that is perhaps the most stabiligng for
internationa security in the twenty-first century.



Y et the origindity of the andysis developed by Martin Ortega goes well beyond a
legal-politicad discusson on the legitimecy on military intervention. This Chaillot
Paper in a sense represents a fird, in that it proposes that the European Union
should sysematically apply the listed criteria of legitimacy of military intervention.
Indeed, the devel opment of acommon European security and defence policy obliges
member dates to think seriously about the conditions, limits and criteria that are
pertinent to the use of force by the EU: in short, to consider the development of a
European doctrine on intervention, something that aready underliesthe many existing
texts and tregties deding with ESDP. Martin Ortega here puts forward an
interpretation of thosetextsthat isboth exhaustive and pertinent to future EU military
operations.

With the dlied intervention in Kosovo there began to emerge, at least on the
European continent, a system of values in which the defence of democracy and
human rights outweighs the principle of sovereignty, in its drictest interpretetion, in
which military intervention may be illegd yet legitimate, and in which both the
condraints of redpolitik and the operating rules of UN multilaterdism are
loosened/disappear. Surdly, the European Union has a higtorica respongbility to
promote a new form of internationd regulation of this type, in which mordity isa
declared basis of policy, human rights are more importart than states' rights, and
democracies can only be true to themselves and their principles by carrying them
through to ther logical conclusion, in other words by pursuing them even further.

Nicole Gnesotto
Paris, February 2001
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The quegtion of military intervention has recently atracted much interest
because, in the 1990s, it was demongtrated that certain instances of the use
of force decided upon and caried out by states without Security Council
authorisation were none the less necessary and acceptable. In these cases,
intervention was not, as it had been during the Cold War or in previous
centuries, an insrument used by powerful states to dominate weak ones, but
rather a tool used to attain objectives such as te avoidance of humanitarian
catastrophes and the re-establishment of international peace and security. As
a result, the completely negetive image of intervention that was predominant
during the Cold War has changed. Nowadays, the chalenge is to find a
precise definition of the crcumgances in which amed intervention is
acceptable and, conversdly, the dtuations where nonrintervention mus ill
betherule.

This Chaillot Paper, which forms pat of the response to that challenge,
attempts to define a principle of ‘limited intervention’ that sStrikes a balance
between the international community’s expectations regarding respect for
human rights, and state sovereignty. On the other hand, it poses the question
whether, and if s0 how, this new principle will affect the European Union in
the future. In fact the EU was not directly concerned with the use of armed
force until the year 1999, during which the Cologne and Helsinki Councils
decided on the creation of a rapid reaction force, to be operational in 2003,
that will carry out Petersberg missons. The second man theme of this paper
is thus the question how the EU force will be used and to what extent it will
be usad for legitimate interventions.

Chapter One is devoted to a clarification of concepts, sSnce severd hidtorica
patterns of intervention and severd verdons of the principle of nork
intervention are defined. Chepters Two to Four look in turn a the three
dimengons of intervention, i.e, its legality according to internationd law,
its legitimacy or acceptability in the eyes of the internationa community and
its political dimenson, in other words an evauation of the advantages and
disadvantages for the ‘actors and ‘target sates involved in an intervention.
Following this review of the substartia changes that occurred in these three
areas during the 1990s, and especidly in the wake of NATO's intervention
in Kosovo, Chapter Five suggests what a new principle of limited interven
tion should include, by identifying the criteria governing accepteble inter-
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ventions and the dgtuations in which intervention is proscribed. Findly,
Chapter Six looks a ways in which the Union's military force could be
employed, by andysng the Treaty on European Union and other relevant
documents.

The sudy of military intervention, which is a centrd problem in interne-
tiond reations, requires certain choices to be made. The man concept
examined in this paper is military intervention in a state by one or a number
of other states. The fird dement of this concept is thus ‘military’ interven-
tion, which means the use of amed force This excludes other forms of
intervention, such as politicad or economic, which dso pose specific
problems in internationd relations. It is sometimes difficult to distinguish
militay intervention from other acts such as aggresson, colonidism or
reprisal, or even assgtance in the legitimate defence of a state. However, the
term is normaly used to describe specific coercive actions that are designed
to bring aout a change in a government’s policy, or even a change of
government, as for example the Soviet Union's interventions in Hungary
(1956) and Afghanistan (1979), or US intervention in Panama (1989).

The second point is tha the force in quedion is used in the redions
between two daes. The excessve use of force by a government agang its
own ditizens or in a cvil war, even though it may be unaccepteble, can
hardly be consdered an ‘intervention’. Thus, Yugodav armed forces did not
‘intervene’ in Kosovo, nor did those of Russa in Chechnya, dthough both
countries were rightly criticised for ther actions. On the other hand the
externa action agang the Federd Republic of Yugodavia was intervention.
There are in addition cases that are difficult to cdassfy: for example, t might
be asked just how independent Tibet was a the time China finally occupied
itin 1950.

Thirdly, intervention in the sense conddered here is that carried out by one
or a number of dates, which excludes from this sudy many instances of the
use of force decided upon or authorised by the UN Security Council since
1990. In this paper, the expresson ‘date-led intervention’ agpplies to
intervention that has not been authorised by the Security Council. The
legitimacy of ‘interventions caried out with an SC mandate cannot be
challenged, whereas date-led interventions require judtification. Indeed, the
fact that such a mandate implies the agreement of dl dates, in accordance
with the Charter of the United Nations, judifies this diginction. There are
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no borderline cases, since the existence or absence of an SC mandate can
aways be established. For example, in Korea in 1950, in Operation Provide
Comfort in 1991 and in the enforcement of the ar excluson zones in Irag,
there was no authorisation from the Council. It is therefore that type of
gtuation that is andysed here. On the other hand, authorisation was given in
other cases, even if the mandate came after the military operaion had been
decided upon (as for instance Operation Alba, which was authorised by
Security Council Resolution 1101 of 1997), or the authorised states carried
out ther militay actions wdl after the authorisation had been given (for
example, NATO's action in Bosnia in September 1995 was authorised by
SC Resolutions 816 and 836 of 1993).

Three other factors which a firg sght might gppear to affect the issue are
not in fact gppogte to the definition of ‘intervention’ proposed here. Fird,
the character of the intervention must not be included in the initid definition
because it must itsdf be established. The point of departure for many recent
studies! for example, is the term ‘humanitarian intervention’, but that
expresson adways has podtive connotations. Indeed, one has to begin by
examining al types of intervention, distinguishing legitimete (or humantar-
ian) interventions from those that are not. Another dement that is not
relevant to the definition is the agreement of the ‘target’ State, Snce gppeds
from ‘legitimate governments for intervention were manipulaied to such an
extent during the Cold War that one cannot reasonably accept that a request
from a government of itsdf systematicdly means tha the intervention can
be conddered as legitimate aid. Third, the democratic or non-democratic
nature of the intervening or target states has no bearing on the acceptability
of the use of force. Higtorical examples show tha nonrdemocratic states
have caried out vaid interventions, and tha, conversdy, democratic States
have been involved in questionable interventions.

The new principle of limited intervention goplies to gtuaions in which
intervention is legitimate. There are two ways of looking a the centrd
concept of legitimacy. It can ether be assessed on the bads of ideds, such
as values or ethics, or seen as a function of consensus. In this paper, which
adopts the consensud approach, the concept of ‘international community’ is
introduced as a bass for legitimacy. International society is made up of

1 For instance the study Humanitarian Intervention (Copenhagen: Danish Institute of

International Affairs, 1999), referred to hereinafter asDanish Report.



4 Military intervention

dates, whereas the internationd community includes al the dates, interna
tiond organisaions and other actors that participate in the complex life of
the post-Cold War world.

The seach for legitimacy is dien to the man tradition in internationd
relations theory — redism — which, at its most extreme, makes no digtinction
between legitimate and illegitimate uses of armed force. From this point of
view, for example, the Security Council plays only a margind role. When it
has authorised coercive measures, this has been because the great powers,
the states concerned, the permanent members or the Western states (accord-
ing to various versons of redism) needed to intervene in order to promote
or defend their own interests. Nevertheless, recent practice shows that
collective actions carried out in the 1990s were based on common interests.
Indeed, the redig school has difficulty in explaning the exigence of
common interests and vaues, and internationd inditutions such as the
United Nations and the European Union.

In the 1990s military intervention by individud <tates and wars between
nations were, with the unhgppy exception of the region of centrd Africa,
rare, while a the same time the internationa community exerted pressure to
bring civil wars to a hdt and prevent humanitarian catastrophes. In this, the
European dates played an essentid role. However, the European Union and
its member dates must continue to be activdy involved if internationa
order is to be mantained. Indeed, the Europeans must be prepared to
continue to employ necessary force to uphold the principles and objectives
of the United Naions, and must continue to criticise military ventures that
do not accord with these principles. It is in that context that the European
force should be employed.



Chapter One

THE EVOLUTION OF MILITARY INTERVENTION

The purpose of this chapter is to show to what extent the practice of military
intervention has changed dnce 1990. With this broad objective in mind,
some conceptud tools, together with a certain degree of amplification, will
be needed to tackle the richness and complexity of this concept’s evolution.?
Firgly, for daity ten patterns of actud militay interventions will be
discerned, drawvn from the many historicd examples. Secondly, some
principles which have regulated intervention will be identified. Findly, the
practice of military intervention before 1990 will be compared with inter-
vention after the end of the Cold War.

1. Imperialistic pattern. A powerful date intervenes militarily in another
date in order to gain some advantage, to further its interests and to increase
its influence both in the target sate and on the internationd scene. A wdl-
known verson of this pattern is hegemonic intervention, which occurs when
a hegemonic date intervenes within its sphere of influence to avoid a
political development that is not favourable to its interests.

2. Colonial. Nationd interests of powerful colonidist dates are coercively
imposed upon weak (newly independent) dtates. The Opium Wars aganst
China and the ‘gunboat diplomacy’ employed agangt Latin America
republics in the nineteenth century are examples of this pattern.

3. Balance of power. For centuries, the man feature regulatiing relaions
between European dates was the baance of power between sovereign
dates, and in practice this led to non-intervention. However, war and
intervention were sometimes used as tools to redress that baance and to
prevent the trandformation of a multipolar sysem into a hegemonic one
dominated by one actor. In the War of the Spanish Successon a the
beginning of the eighteenth century, for ingtance, the gpparent judification

2 This paper will only consider the most important cases of military intervention. Some

studies have recorded a huge number of interventions: see for instance, Margaret
G. Hermann and Charles W. Kegley, Jr., ‘The U.S. use of military intervention to pro-
mote democracy: evaluating the record’, International Interactions, vol. 24-2, 1998,
pp. 91-114; and Allan R. Millet, ‘U.S. interventions abroad, 1798-1999', Strategic
Review, Spring 2000, pp. 28-38.



6 Military intervention

for foreign intervention was the drength of the cams of the respective
pretenders to the throne; however, the red objective was to prevent Bourbon
France from becoming too powerful.

4. |deological. An intervening state seeks to change the political system of
the target dtate for ideologica reasons. For ingtance, from 1815 until 1830
the ‘Holy Alliance intervened to support monarchicd regimes in the face of
democrdic revolutions in Europe, whild some US interventions in the
1980s were designed to uphold democracy.

5. Sdf-determination. Military intervention in civil wars may have imperial-
idic or ideologicd moativations, but the intention may aso be to support one
of the paties daming the right to naiond sdf-determination. Similarly,
foreign intervention may aso be intended to hdp peoples who are strug
gling againgt coloniaist occupation.

6. Sdf-defence. Armed force is used in a neighbouring state to respond to
amed incursons from it which are not restrained by its government. In
principle, the am of this type of intervention is not to overthrow the
government of the target state, but to prevent the attacks. Isragl in the 1980s
and Turkey in northern Iraq more recently have intervened following this

pattern.

7. Cold War pattern of intervention. Between 1945 and 1990, the two
uperpowers intervened in their regpective spheres of influence or in
disputed zones, on both imperidisic and ideologicd grounds. This spilled
over into the decolonisation process, in a systemic bipolar environment that
was 0 unusud that a new pattern of intervention could be defined. Typica
cases were the USSR's interventions in Hungary in 1956 and in Afghanistan
in 1979, or the American intervention in the Vietnam civil war from 1964.

8. Humanitarian intervention. One state or a group of states use armed force
to dleviae the suffering of human beings in the teritory of other dates.
Two gtudtions may be distinguished: (@) protection of nationds abroad, for
ingtance the Isradli intervention in Entebbe, Uganda, in 1976, or the French
intervention in Kinshasa, Zaire, in 1991; (b) protection of the population of
other states or of minorities, in the event of humanitarian catastrophes, even
those provoked by their own governments. Operation Provide Comfort in
northern Irag in 1991 was a case that fdls into this category. NATO's
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intervention in Kosovo in 1999 dso bdongs to this type, as will be dis-
cussed more thoroughly below.

9. Collective intervention. The international community as a whole decides
to intervene militarily in a date to maintain international peace and security.
There are two man differences between this pattern and the previous eight:
the authorisng actor is the United Nations Security Council representing the
international  community, irrespective of the fact tha intervention is actudly
made by one or severa dates or by an internaiond organisation, and the
overd|l declared objective is to maintain or retore internationad peace and
security. This type of military intervention, therefore, has only been possble
when the society of dtates has been coordinated in a globa organisation with
generd competencies. Forceful interventions authorised by the UN Security
Council during the 1990s in Irag, Somdia, Bosnig, Haiti, and East Timor
are examples of this pattern.

10. Punitive intervention. Some states carry out selected armed attacks on
another dtate to pendise previous wrongdoings attributed to the target State.
The US ar attack on Libya in 1986 or the American missle attacks aganst
Afghan and Sudanese objectives in 1998 might be included in this category.

In addition to these higorica patterns of intervention, various normative
principles have emerged a various times. In the wake of military interven
tions, intervening powers cam, with varying degrees of conviction,
judtification and reasons for their action, whereas other dates employ a
number of aguments to condemn interventions. Principles regarding
intervention have thus been framed by internaiond society as a result of
those exchanges. Of course, principles are comprehensive lega norms, but
they ae not confined to the legd domain. Internationa principles are,
rather, non-written formulations of the mord, politicad and juridica under-
pinnings of international order & a given moment. In this sense they may be
conddered generd vaues, in addition to being principles, that are evolving
continuoudy. In response to the phenomenon of military intervention, norn:
intervention has dways been a vdue linked to dae sovereignty, and has
evolved in padld with the changing content of the later. Four historica
versgons of the principle of non-intervention may thus be identified: (1) the
European principle of non-intervention, developed for the European concert
of nations from the beginning of the modern age in the Sxteenth century
until the Second World War; (2) the legalistic principle of non-intervention,
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elaborated during the Cold War under the aegis of the United Nations and
an extreme verson of the former; (3) the principle of collective intervention,
which emerged in a reativey short period of time through interventions by
the UN Security Council during the last decade; and (4) most recently, what
could be termed the principle of limited intervention, which alows Sates to
use armed force in other states for humanitarian reasons and perhaps for the
very purposes declared in the UN Charter, i.e, to mantan internationd
peace and security. Nevertheless, athough the legalistic principle has not
impeded the rapid creation of a principle of collective intervention, it is not
yet absolutdy clear whether it has given way to a new principle of limited
intervention. We ae going through a trangtiona period in which a dash
between the legdidtic principle and the latter perssts, and as a consequence
the exact content of the principle of limited intervention has yet to be
established.

Obvioudy enough, it is not possible to give a detailed historicd account of
the evolution of both patterns and principles of intervention in this paper.
Neverthdess, it is very important to underscore the quantitative and qudita
tive change that the end of the Cold War led to in tis field. Between 1945
and 1990, there were few cases of intervention that did not belong to the
Cold War pattern of intervention. Nowadays, there is an animated academic
debate about the role that ideology, on the one hand, and power palitics, on
the other, played in the Cold War.? For the purposes of this study, both
elements can be consdered to have been equdly rdevant. Severd rationdi-
sations for superpower intervention were used by the United States and the
USSR, employing a mixture of ideologicd arguments and drategic motiva
tions. Presdent Truman's doctrine of containment, formulated in 1947,
engaged the United States in a fight againg communism not only in Greece
and Turkey but anywhere else. The Brezhnev doctrine was formulated in the
1960s to judify interventions on the grounds of the irrevershility of the
politicad choice that communigt states had made. In the 1980s, the Reagan
doctrine &ffirmed the US digpogtion to support insurgents atempting to
overthrow communist or radica regimes that endangered the interests of the
United States. Indeed, the moral advantage that the United States and its
dlies had over the communis bloc was absolutdy clear: the tyranny of
communism in its gpplication bore no comparison with democracy. Pres-

% One introduction to this issue is: Mark Kramer, ‘1deology and the Cold War', Review

of International Studies, October 1999, pp. 39-76.
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dent Truman sad in his famous speech to the Congress on 12 March 1947,
in which he enunciated his doctrine:

‘At the present moment in world history nearly every nation must choose
between dternative ways of life. The choice is too often not a free one.
One way of life is based upon the will of the mgority, and is didin
guished by free inditutions, representative government, free eections,
guarantees of individud liberty, freedom of speech and reigion, and
freedom from political oppresson.

The second way of life is based upon the will of the minority forcibly
imposed upon the mgority. It relies upon terror and oppresson, a corn
trolled press and radio, fixed eections, and the suppresson of persona
freedoms.’

Unfortunately, too often the United States and its dlies supported govern
ments that precisdy reflected the second way of life as defined by Presdent
Truman. Chile, Iran, Vienam and South Africa have dl been ruled by
repressive regimes and yet were supported by Western states. Perhaps on
occasion the climate of the Cold War left democracy with little option but to
fight communism employing non democratic means. However, as Rohin
Cook, the British Foreign Miniger, has rightly pointed out:

‘The Cold War fodtered client states whose repressve behaviour was
often condoned in return for ther loyalty to one or other camp. This was a
particular paradox for the West. All too often it found itsdf in the pursuit
of a proclamed crusade for freedom shoring up regimes for whom free-
dom was not on the agenda.’*

As a mater of fact, the two superpowers intervened militarily across their
gpheres of influence The United States intervened in the Dominican
Republic (1965), Grenada (1983), and Panama (1989); the USSR intervened
in Hungary (1956), Czechodovakia (1968), and Afghanistan (1979).
Moreover, both superpowers exerted politicad control over a number of
sadlite states, and whenever those dates tried to escgpe from thelir hege-
monic politica influence they were redrained, sometimes by direct armed
intervention, but usudly through indirect intervention. The aforementioned

4 Robin Cook, ‘Foreign policy and national interest’, speech given at the Royal Institute

of International Affairs, Chatham House, London, 28 January 2000.
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military interventions were, therefore, dso accompanied by indirect inter-
ventions using military assdance to locd parties or covert actions. Fu-
thermore, in the ‘grey areas outsde their soheres of influence, the two
superpowers competed for control over fragile states, often exacerbating
loca conflicts to that end. This was the case paticularly in South-East Asia,
Centra America, and sub-Saharan Africa, where the United States and the
USSR were ather directly involved in armed conflicts or supported bellig-
erents more or less overtly.

The Cold War was ‘hot’ in those areas of friction, as witnessed by con
Spicuous cases of intervention. Indeed, civil wars or wars by proxy fought
for ideologica reasons were the battleground of the superpowers. Whilst the
Korean civil war was the fird, the Vietnam war became the most sgnificant
and dramatic example for the West. The United States did not favour the
holding of dections in Vietnam, as cdled for in the Geneva agreements of
1954, dnce this would have meant a communist victory. Ingeed, it sus
taned an unpopular and ineffective government whilgt trying to organise a
South-Vietnamese army that could confront the Vietcong forces dready
edtablished throughout the country. The result was a progressive US
commitment that led to the presence of over hadf a million troops by 1967,
and a purposdess war until 1975. The contention that the American inter-
vention was made for good reasons, i.e. contanment, was employed to
judtify intervention on ideologicd grounds. Nevertheless, good intent cannot
judtify unrestrained military action. As one commentator on the Korean war
pointed out: ‘not many andyds dissent from the judgment that the United
States was correct to oppose the violent incorporation of the South by North
Korea. Mogt, however, question the wisdom of the USUN forces moving
north to liberate North Korea and thereby do in reverse what North Korea
had failed to do by invading the South.’®

The fact that imperididic and ideologicd ams coincided in most interven
tions during the Cold War did not prevent the existence of clear instances of
imperialistic intervention Regiona powers cannot be conddered hege
monic dtates, and yet they may conced imperidigic intent. One example is
Syrids intervention in Lebanon, when, as Presdent Assad underscored in

®  Thetext isfrom an introduction to the Korean and Vietnam cases: Y uen Foong Khong,

‘The US and East Asia: challenges to the balance of power’, in Ngaire Woods (ed.),
Explaining international relations since 1945 (Oxford: Oxford University Press, 1996),
p. 185.
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his speech of 20 July 1976, Syria united two sates that had been historically
one country and one people® Other ingances of impeidist intervention
were Libyan attempts to extend its territory towards the south. More
extreme cases of imperidig intervention are better described as aggression,
such as the lragi inveson of Kuwat in 1990. It ssems more difficult,
however, to find examples of intervention within the ideological pattern tha
were not absorbed into the broader Cold War pattern. Indeed, every attempt
to uphold communism or democracy in other countries through the use of
amed force was merdly an extensgon of superpower confrontation. Natu-
raly, subdantive judifications for military intervention based on ideology
were widely regected. When the United States claimed that it was supporting
militay and para-military activities aganst Nicaragua to protect human
rights and democracy, the Internationd Court of Justice reflected a broadly
shared view when in 1986 it dated: ‘while the United States might form its
own gppraisa of the gdtuation as to regpect for human rights in Nicaragua,
the use of force could not be the appropriate method to monitor or ensure

such respect.’’

A maked evolution of the self-determination pattern occurred after 1945.
Through a series of resolutions, the UN Generd Assembly attributed a
certain degree of legitimacy to the struggle for sdf-determination carried out
by nationd liberation movements. Although there was not generd agree-
ment as to the extent of tha legitimacy, some interpreted it to mean tha
colonised peoples were enttitled to act militaily and to receve military
support, including legitimate military intervention. Severd newly independ-
ent countries, such as Algeria, and some communist countries, like Cuba,
offered military assgance to liberation movements. However, it is not
adways easy to detach the zed for sdf-detlermination felt by the interveners
from what was the predominant environment of the inter-bloc confrontation.
During the wars of independence againg the colonid powers, and even
more SO once independence was achieved, foreign military intervention
became intimately connected with the ideologicad divide. This was certainly
the case in Angola Until 1975, Cuban, South African, and Zarean military
support for the vaious factions could be consdered as intervention in
favour of <df-determination. However, after forma independence from

®  Charles Zorgbibe, Histoire des relations inernationales, vol. IV De 1962 & nos jours

(Paris: Hachette, 1995), p. 228.

" International Court of Justice Reports, 1986, Nicaragua case (merits), para. 268.
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Portugd, military assstance represented Cold War-type intervention in a
avil war with deep-rooted causes. At the same time, the evolution of the
sdf-determination pattern meant the gradua but unequivoca termination of
the colonialist pattern. Perhgps the most clear contemporary example of this
was the Franco-BritigtIsradi intervention in the Suez Cand in 1956, on the
grounds of defending economic interests. Indeed, the genera condemnation
that this intervention provoked marked the end of the traditiond colonidist
patern.® Equdly, ancther type of colonidist intervention, the annexaion of
territory by a neighbouring state, was adso srongly regected, as demon-
grated by the international condemnation of South Africas occupation of
Namibia, and Indonesia s occupation of East Timor.

Some military interventions during the Cold War were a response to the
need for teritoria defence. The absence of effective control of neighbour-
ing territory by a government, or a Stuation in which civil war threstened to
oill over, led to some military interventions that could be included in the
sdf-defence pattern. Indeed, during the Cold War, sdf-defence was the
most respectable judtification for the use of force, and intervening Sates
used and misused this idea repeatedly to judify their acts® Interventions by
India in Bangladesh (1971), by Vietnam in Cambodia (1978), and by
Tanzania in Uganda (1979) were praised recently as examples of humanitar-
lan actions, but a the time the main argument used by intervening States
was Hf-defence. Chad acted in sdlf-defence againgt Libyan attacks on its
territory in 1981, Therefore, French and Zarean military intervention to
assg the Chadian government were actualy acts of collective sdf-defence.
lsadl ds0 pleaded preventive sdf-defence when it destroyed nuclear
ingdlations in Odrak (Irag) in 1981 and when it occupied southern Leba
non, firs from March 1978 and then from 1982 onwards. South Africa
intervened in neighbouring countries in the mid-1980s to defend its own

In the wake of the failure of the Suez episode, and following the 1958 revolution in
Irag, the United Kingdom and the United States considered military intervention, but
these plans were not carried out. The failure of previous interventions of this nature,
and the reactions they produced, were a decisive factor in the decision. See Stephen
Blackwell, ‘A desert squall: Anglo-American planning for military intervention in Irag,
July 1958-August 1959’, Middle Eastern Sudies, vol. 35-3, July 1999, pp. 1-18.

In this brief historical account, the fact that some cases are placed within the self-
defence pattern does not necessarily imply that they are acceptable from a legal or
moral point of view. For acritical assessment, see Chapter Five, section 2 below.
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territory, and Turkey has argued regularly tha it needed to act militarily in
northern Irag to prevent attacks from armed factions againg its territory.

Findly, some interventions in the Cold Wa period could be seen as
precedents of humanitarian interventions, which could give birth to a new
pattern. While more remote precedents might be detected before 1945, the
colonidigt context denuded them of ggnificance. More relevant precedents
can be found in the 1970s, such as some operations to rescue nationds
abroad. These precedents were not perceived, however, as indicative of a
trandformation under way in the legdidic principle of non-intervention, a
development that was only to happen after the end of the Cold War, kut the
lack of genera condemnation was an important indication of their accept-
ability in the eyes of internationd society.

The baance sheat of military intervention during the Cold War was quite
negdtive, but the stuation changed in 1990. Two factors marked the birth of
a new internationd order from 1990: firdly, the fdl of the Soviet empire,
and secondly, Irag's invason of Kuwait, one of the most serious disruptions
of the international  status quo since the Second World War, which provided
the right conditions for the effective functioning of the Security Council as a
centrdised organ for the mantenance of internationa peace and security.
After resolutions were passed condemning Irag’'s aggresson, the basic
agreement amongst the members of the Security Coundl, including the
world's only remaining superpower, the United States, was for multilaterd
rather than unilatera action. This decison permitted bold collective inter-
vention in many internd and internationd conflicts through a panoply of
hitherto unheard-of ingtruments, such as peacekeeping operations, sanctions,
state-building measures and the use of force Againg this background,
dates, mgor and regiona powers dike, undertook very few military
interventions during the 1990s. Moreover, the most conspicuous interven
tions were not made to uphold nationd interests, but to prevent humanitar-
ian crises and to maintain international peace and stability, as was the case
in Liberia in 1990, in Northern Iraq in 1991, in Kosovo in 1999, and in
Seara Leone in 2000. This evolution has led the principle of non
intervention to a new juncture a which the previous legdidic principle
developed by the UN has been substituted by two new emergent principles:
firg, the principle of collective intervention, which recognises the right of
the Security Council to intervene forcefully within dates in criss, and
second, the principle of limited intervention, which dlows military interver-
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tion by dates in other states under certain dringent conditions, examined in
Chapter Five below, notably as a response to man-made humanitarian
catastrophes.

Collective intervention'® is a patern (and principle) without precedent.
Indeed, never before has a globa organisation had the power to decide to
act, in the name of internationd society, using coercive measures to regulate
the behaviour of a particular government or even to decide how a dSate
should be run. This new paitern of intervention has four important differ-
ences with respect to the other patterns described so far. Firdly, collective
intervention is decided by the Security Council, a centralised organ, a-
though it may be implemented by regiond arangements, dates, or codi-
tions of saes! Secondly, collective intervention, by definition, does not
pursue the nationd interests of mgor powers or of those who intervene,
being conceived rather as a mechanism to uphold the globd ams of the
internationa  community, and most notably to maintan or redore interne-
tiond peace and security. Thirdly, to attan the generd, dated am of
collective intervention, the Security Council has not hedtated to intervene in
the internd affairs of some dates. In some cases, especidly in Cambodia, El
Sdvador and Mozambique, the Security Council authorised a partid but
Ubdantive internationd  adminigration of the country, including the
organisation of dections. However, in these cases there was agreement with
al the palitica forces involved, so such initiatives could not be congtrued as
forceful interventions. In other ingtances, however, the Security Council
aso exerted what had been regarded hitherto as traditiond state competen-
cies, and they were accompanied by the use of force. In Bosnia, East Timor,
Eagtern Savonia, Haiti, Kosovo, Rwanda and Somdia, an armed collective
intervention was authorised by the Security Council, which implied interne-
tional control over specific (parts of) States, a least for some time. Fourthly,

10" According to the classical terminology, collective action by the Security Council is not

intervention, a term reserved for state-to-state interference. However, a central aspect
of Security Council practice invites to use that term: forceful collective measures have
been used to affect the traditional domestic jurisdiction of the state. Some authors also
use the term ‘collective intervention’. See, for example, Lori Fisler Damrosch (1993),
and Christian Walter, ‘Security Council control over regional action’, Max-Planck
Yearbook of United Nations Law (The Hague, London and Boston: Kluwer, 1997),
vol. 1, p. 162.

On Security Council delegation of powers, see Danesh Sarooshi, UN and the devel op-
ment of collective security: the delegation by the UN Security Council of its chapter VI
power (Oxford: Clarendon, 1999).

11
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the nature of the collective objectives dso demanded a new approach to
practica aspects of military intervention. The fact that a military operation
was not that of a sngle gate, and did not have the clear political purpose of
overthrowing a government, posed origind and complex problems. The
operations in Somdia and Bosnia clearly illugtrated that this type of military
intervention, with the objective of dabilisng the environment, confronted
military forces with new chdlenges.

The development of a new pattern of collective intervention has been
accompanied by an extreordinary diminution of intervention of the other
patterns during the 1990s. In fact, nearly dl of them have been abandoned
and replaced by the humanitarian pattern, asis discussed below. Certainly,
interventions of the imperialistic pattern, leaving asde the Iragi aggresson
agang Kuwait, have been amost non-exigent. Some minor incursons have
teken place in the Caucasus region, Nigeria unilaterdly intervened in
Liberia in March 1998, and there were sporadic Chinese attacks on some
disputed idands in the South China Sea, which could be construed as
examples of this type. Internecine drife in the Great Lakes region of Africa,
however, has given way to some flagrant cases of military intervention. On
the other hand, ideological reasons were dso little employed by states as
judtification for military interventions during the 1990s Military interven-
tions of the colonial type have aso been very rare, dthough the continued
occupation of territories by some colonid powers, or the South African
intervention in Lesotho in September 1998, could be considered part of the
colonidist pattern. Also, the self-determination pattern was little used, since
in conflicts in which one paty camed this right, such as Bosnia, Crodtia,
East Timor, Eritrea, Kosovo, Macedonia, Sii Lanka, or Western Sahara,
extend powers have generdly exerted a sobering influence. Similarly,
intervention for purposes of sdlf-defence was equdly infrequent during thet
period. Turkey has continued to argue that it had to act in northern Irag to
prevent atacks on its territory. For its part, Israe withdrew its forces from
southern Lebanon in May 2000.

All in dl, dae-to-date intervention was less frequent during the 1990s than
in previous decades. Partly because the only superpower, the United Sates,
deterred such interventions and suppressed any interventionist temptation of
its own, partly because the Security Council was able to act and partly
because internationd public opinion no longer regarded such approaches as
acceptable, states hardly intervened in other States for purposes of nationa
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interest, which is remarkable in higoricd terms. In paticular, the active
presence of the Security Council as a forum for negotiation, or as a criticdl
actor in deciding the methods for criss management, dong with the
convergent stabilisng efforts of regiona organisations and dates, undercut
the bass for dtate-to-dtate intervention. It is obvious, however, that the fact
that this was a productive decade for the Security Council was due to the
willingness of the permanent members to act collectivdy, and in particular
of the United States to act as a ‘benign hegemon’.

Nevertheless, a new pattern, punitive intervention, saw the light of day in
the late 1980s and was confirmed during the 1990s. The American ar drike
on Libya in 1986 was the fird example. France, the United Kingdom and
the United States enforced ‘no-fly’(or ‘air excluson’) zones in northern and
southern Iraq until operation Desert Fox in December 1998, and afterwards
only the United Kingdom and the United States continued to fly sorties
againg Irag. The missle attacks by the United States againgt objectives Iraq
in 1993 and againg ‘ingdlaions in Afghanigan and Sudan in August 1998
conditute yet another example of this pattern. Although those isolated
military attacks may seem reminiscent of colonid interventions, they belong
to a new pattern because they are based on dleged previous internationa
wrongdoings by the target states. This pattern poses specific problems that
will be andlysed in Chapter Five.

The scarcity of date-to-date interventions of traditiond types in the 1990s
dtands in stark contrast to the fact that humanitarian interventions have been
relatively frequent. On the one hand, a number of specific minor interven
tions (by, for ingtance, Belgium and France in Kinshasa, Zaire, in October
1991) to protect nationals in danger in other countries have not been
censured by the international community, thus perpetugting a practice
started in the 1980s. On the dher hand, four Szesble humanitarian interver:
tions to prevent humanitarian crises reated to civil wars undertaken in the
1990s edablished a srong precedent. Firstly, ECOWAS (the Economic
Community of West African States) decided to create a military force
(ECOMOG) in August 1990, under Nigerian command, to intervene in
Liberids civil war. Secondly, in the aftermath of coercive action againgt
Iraq in April 1991, but without express authorisation from the Security
Council, some Western countries, under the leadership of the United States,
carried out Operation Provide Comfort in northern Irag. Thirdly, following
the collgpse of negotiations with the Federa Republic of Yugodavia over
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Kosovo, NATO member states decided to launch Operation Allied Forcein
March 1999 to prevent Serbian atrocities in Kosovo. Fourthly, the inability
of UNAMSIL, the UN peacekeeping force in Sierra Leone, to accomplish
its misson, and the taking of some of its members hostage, prompted a
British intervention in that country in May 2000.

All of the @ove four military interventions were pretty much broadly
accepted by the international community, and dthough they were launched
without a prior mandate from the Security Council, they were legitimised by
it in one way or another. It is obvious, however, that, owing to its size and
scope, and to the difficult practicd issues it rased, the intervention in
Kosovo remains a puzzling case that demonstrated that a thorough reconsid-
eration of the concept of intervention was needed.

Thus, during the 1990s the aggregation of collective military interventions
authorised by the Security Council, together with the raity of military
interventions undertaken by dates for imperididic, ideologicd or colonid
reasons, confirm that this period differs greetly from former epochs in the
hisory of internationd relations. The difference is accentuated when one
condders the sdience of a new pattern of humanitarian intervention carried
out by a smdl number of states but broadly accepted by the mgority of the
internationd  community. More detalled andyss of the complex issues
associated with the idea of military intervention is therefore called for.






Chapter Two

INADEQUATE LEGAL RESPONSES

Any exhaudive andyss of militay intervention must necessarily investi-
gae three dimendons of the problem: legdity, legitimacy and politica
opportunity. In this chapter, an overview of the internationa legd norms
regulating military intervention is presented, adong with a discusson on the
limts and flaws of such regulaion. The legdidic principle of nont
intervention is not expresdy referred to in the UN Charter, being rather the
product of severd sources, such as the Charter itsdf, treaty law, interna
tiona custom and Genera Assembly declarations, which represent custom:
ary law. It is generdly understood that Article 2.4 of the Charter forbids any
use of force in internationd relaions, not only international war but aso
armed intervention in another state. Article 2.4. declares:

‘All Members shdl refran in ther internationd redions from the threat
or use of force agang the territorid integrity or political independence of
any State, or in any other manner inconsstent with the Purposes of the
United Nations.’

There are only two vdid exceptions to this generd injunction — individud
or collective sdf-defence (Article 51) and collective action taken by the UN
Security Council having established the existence of a threet to the peace, a
breach of the peace or an act of aggresson (Articles 39-50). The Security
Council may decide whether coercive measures should be executed by al
members of the UN, or only by some of them (Articles 48 and 53). During
the Cold War, these two exceptions evolved in different ways. The use and
abuse of the veto prevented the Security Council from undertaking any
subgtantia  collective action until the 1990s thereby blunting the main
indrument for maintaining internationd peace tha was envissged by the
Chater. This pardyss left sdf-defence as the only effective exception to
the genera ban. However, while there were some cases of judifiable sdf-
defence, the concept was commonly exploited, leading to severd attempts to
embroider its meaning. Indeed, throughout the Cold War, illegitimate use of
amed force in internationd relations and armed interventions were repedt-
edy judified on the grounds of spurious cdams of ‘sdf-defence (normadly
closdly connected to earlier dleged interventions, and often at the request of
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‘legitimate governments), which were not accepted by the internationa
community asawhole.

Article 2.7 of the UN Chater effectivdy prevented the Organisation from
intervening in meaiters that were essentidly within the domedtic jurisdiction
of any dae The provison has neverthdess remained ambiguous, since
there is no indication of what is to be understood by ‘domestic jurisdiction’.
The Permanent Court of Internationd Judtice (PClJ), interpreting a smilar
provison in the Pact of the Lesgue of Nations, made some useful remarks
that are dill consdered authoritative. The PCIJ affirmed that the scope of
‘domedtic jurisdiction’ should not be determined soldly by the dtates, but
should be defined ‘within the limits fixed by intendtiond law'. ‘The
question whether a matter is solely within the domedtic jurisdiction of the
date is a reative question, the answer to which depends on the development
of internationd relations, the Court stressed.*? During the Cold War, a
number of decisons by UN organs showed that the domaine reservé was
dowly drinking, and in particular could no longer aoply in cases of colonid
adminidration or racid discrimination.  Another  important dement in
interpreting Article 2.7 is Security Council practice during the 1990s, as
mentioned above. Action taken under Chapter VII is expresdy excluded
from domegtic jurisdiction as referred to in Artide 2.7, therefore dates
canot dlude to the principle of non-intervention whenever the Security
Council decides, in conformity with Article 39 of the UN Charter, that a
threat or a breach to internationa peace and security has occurred (even if
this threat or breach was not provoked by an international conflict but by an
internal dtuation), and that measures have to be adopted as a result. In this
respect, it seems clear that Security Council actions have redefined the
concept of both ‘domedtic jurisdiction’ and ‘internationd peace and secu-
rity’, as far as the reationship between the Security Council and dates is
concerned.

Articles 24 and 2.7 of the UN Charter, as well as other purposes and
principles described in it, have been generdly interpreted in the light of
Gened Assembly Resolution 2625 (XXV), the Declaration on Principles of
Internationd Law concerning Friendly Relations and Cooperation, adopted
by consensus in 1970 and widdly recognised as a vadid development of the

12" Case ‘National Decrees Issued in Tunis and Morocco' (1923), PCIJ Series B, no. 4,
p. 24.
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Charter's provisons!®* The Dedaration contans the following principle of
nor-intervention:

‘No date or group of dates has the right to intervene, directly or indi-
rectly, for any reason whatever, in the internal or externa affairs of any
other state. Consequently, armed intervention and al other forms of inter-
ference or atempted threets againgt the persondity of the state or against
its political, economic and culturd dements, are in violation of interme-
tiond law . . . Every dae has an indiendble right to choose its politicdl,
economic, socid and culturd systems, without interference in any form
by another state.’

In spite of generd support for the Declaration, the equal condemnation of
both ‘armed intervention’ and ‘other forms of interference led to criticiams
from severd Western countries.

The principle of norrintervention was dso introduced in hbilatera and
multilaterd treaties, thereby reaffirming its gpplicability in spedific rdation
ships or geographica regions, thus adding to its generd vaue. Moreover,
the principle was aso endorsed by the Helsnki Find Act of 1975 in the
following clear terms.

‘The paticipating dates will refran from awy intervention, direct or
indirect, individua or collective, in the internd affars fdling within the
domedtic jurisdiction of another participating date, regardless of their
mutud relations. They will accordingly refrain from any form of armed
intervention or threst of such intervention agangt another participating
state.’

Although the Hesnki Find Act is a politicd agreement, not a binding
tregty, it is generdly recognised that the principles embodied in the Find
Act are compulsory for the participating states. In the Paris Charter for a
New Europe of 1990, adopted in the framework of the CSCE, and in the
Budapest Document of 1994, credting the OSCE, dates undertake to act
according to the principles of the Helsnki Finad Act. For its part, Article 11

13 General Assembly resolutions have only a recommendatory value, but it is accepted
that some important resolutions, called declarations and widely adopted on special
occasions, represent an authoritative restatement of international law, for instance the
Universal Declaration of Human Rights of 1948.
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of the TEU, a provison that will be commented on in Chepter Six beow,
dtates that one of the three objectives of the European Union's CFSPis:

‘to preserve peace and drengthen internationa  security, in accordance
with the principles of the UN Charter, as wel as the principles of the
Hesnki Find Act and the objectives of the Paris Charter, including those
on external borders.’

To complete this synopss of the datus of nonrintervention in  current
internationa law, two other issues should be mentioned — intervention in
avil wars and intervention in wars of colonid liberation. In the first case,
there are no definitive written rules, so the cusomary norms gpply even if
their exact contents are disputed. The cusomary rule in classcd interna-
tiona law was that in civil wars other dates could asss the legitimate
government, but not the rebels. This rule was subject to doctrina criticism
and abuse in practice during the Cold War, for it depended wholly on
recognition of the ‘legitimate government, and recognition of governments
IS a politicd decison teken by doates. Consequently, the superpowers
intervened in different ways in civil wars, supporting what they consdered
to be the ‘legitimate government. For this reason, a new norm was drawn
up, in keeping with the principles of nonuse of force and non-intervention,
according to which international law forbids military assstance to ether
dde in a civil war. The Declaration on Friendly Reations of 1970 contains a
didinctive manifestation of this new rule:

‘no date shdl organise, assst, foment, finance, incite or tolerate subver-
sve, terrorist or amed activities directed towards the violent overthrow
of the regime of another Sate, or interfere in civil drife in another Sate’

With regard to wars of colonid liberation, third world countries, as well as
communigt countries, maintained the view that the colonid peoples had the
right to fight against occupation. Thus, foreign amed help to those under
colonia occupation was not intervention but legitimate assstance of <df-
defence. This view was reflected in the Declaration on Principles of 1970
(and in other Generd Assembly resolutions, often even more controver-
sdly)** However, this argument was only applicable to colonial sdf-

14 “The use of force to deprive peoples of their national identity constitutes aviolation of

their inalienable rights and of the principle of non-intervention’ (Declaration on Princi-
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determination, and could not ‘be construed as authorising or encouraging
any action which would dismember or impair . . . the territorid integrity or
political unity of sovereign and independent States.'*®

The various written and cusomary norms of internationd law congdered in
the last few pages present a principle of norrintervention that was both too
drict and too inflexible but which was neverthdess the legd regulaion that
prevalled until the 1990s. During the last decade, however, a conviction
emerged among scholars, the public and dates dike that some cases of
intervention were judified, even if internationd lav did not formaly
acknowledge that right. As early as the 1980s, some experts on internationa
law conceded the dilemma when they reckoned that some punctua uman-
tarian interventions were legitimate even though in theory proscribed by
international  law.*® Incidentdly, the debate over humanitarian intervention
was dated amost a the same time as another debate on the possibility of
legitimate intervention in support of democracy, which did not generate the
same consensus.'’ At an academic level, the counter-restrictionists started to
outnumber the redrictionists (authors who advocated maintaining the
prohibition on intervention in dl drcumdances).’® Thus the growing
tendon between the legitimacy and legdity of intervention became clear at
the end of the 1990s, not only to scholars but aso to public opinion and
governments. Indeed, that tenson was indicative of the process of change in
internationa law that was under way. Internationa law, especidly rules of a
cusomary naure, normdly lag wel behind politicd, mord and socid
developments. International law has its own rules for change, therr purpose
being to double-check tha generd sentiment towards legitimacy and
politicd evolutions remains congant. In those trangtiona periods, interna

ples of 1970). GA Resolution 2621 of 1970, and Resolution 3314 of 1974 (Article 7)
did not receive the same support as the Declaration on Principles.

On this aspect, see, inter alia, Albrecht Randelzhofer, ‘Use of force’, in Max Planck
Encyclopaedia of Public International Law; and ‘Article 2(4)’, in Bruno Simma (ed.),
The Charter of the United Nations, A Commentary (Oxford: Oxford University Press,
1995).

Some scholars on international law (see works by Ronzitti and Teson in the bibliogra-
phy) started to express their concern over the scope of the principle, which was criti-
cised primarily because it rejected rescue of nationals abroad and some humanitarian
intervention.

On ‘democratic intervention’, see Chapter Five, section 2, below.

This distinction is explained by Oliver Ramsbotham, ‘Humanitarian intervention 1990-
1995: aneed to reconceptuaize? , in Review of International Studies, 1997, p. 450.
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tiond law can be somewhat contradictory because it must strike a baance
between old and new values.

Three ggnificant juridicd factors have influenced the evolution of the rules
of internationd law concerning non-intervention. Firdt, consstent, abeit not
veay frequent, military interventions that were not regarded as illegd by
dates, and consequently, were not condemned by the internationd commu-
nity. These can be further divided into two types military operations to
rescue nationals abroad (Entebbe 1976, Mogadishu 1977, Zare 1991); and
military actions to stop civil wars and prevent humanitarian crises (Bangla-
desh 1971, Uganda 1978, Cambodia 1979, Central Africa 1979, ECOMOG
in Liberia 1991, Iragq 1991, Kosovo 1999 and Sierra Leone 2000). Whilst the
circumgtances in dl of these cases were by no means identica, the percep-
tion that they were acceptable necesstated their establishment in interme
tiond law. The second factor is the evolution of internationa law during the
1980s and 1990s towards the ‘internationaisation’ of the protection of
human rights which thereby removed them from the domestic jurisdiction
of dates. In the 1970s and 1980s, for instance, it was agreed that the
goatheid regime in South Africa was not an internd issue but an issue of
concern for international society at large. Towards the end of the 1980s,
other humanitarian crises gradudly became sources of concern for the
international community. UN General Assembly Resolutions 43/131 (8
December 1988), 45/100 (14 December 1990), on ‘Humanitarian assistance
to victims of naturd disssters and amilar emergency Stuations and 46/182
(19 December 1991) on ‘Strengthening the coordingtion of humanitarian
emergency assigtance resffirmed the sovereignty of affected states and thelr
primay role in the implementation of humanitarian assdance, but they
established the concept of ‘non-fordble humanitarian intervention’.*® In the
same ven, the reinforcement of UN organs deding with human rights
following the Vienna Conference on Human Rights of 1993 included the
gopointment of a new High Representative. Equdly, in a number of resolu-
tions, the Security Council drew a ‘causdity link’ between humanitarian
crises and international peace and security. In Europe, the protection of
basc human rights and minorities was given grester emphass by the
Council of Europe and the CSCE/OSCE. In particular, OSCE documents
made it cdear that commitments to human rights were ‘of direct and legiti-
mate concern to dl paticipating States and did not belong exclusvely to the

19 Ibid, p. 457.
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internd  affairs of the State concerned.’?® Third, resolute Security Council
action in the 1990s to prevent humanitarian crises, restore peace in dates
torn by civil drife and rebuild societies dso laid the ground for a reformula-
tion of the principle of norrintervention. The Security Council not only
agreed concrete messures that would help aleviate humanitarian crises, but
adso decided to reinforce respect for humanitarian law by credting, in the
ateemah of severd conflicts (including former Yugodavia and Rwanda),
international criminal courts.

These three devdopments did not in themsdves directly transform the
legdidic principle of norrintervention, dthough they did creste a generd
amosphere favoursble to the incorporation of humanitarian interventions
into international law. However, the legad Stuation a the end of the 1990s
was gill rather unclear. Interventions in the 1990s had been manly of a
collective nature, and there were few cases that could be used to verify
whether date-to-date interventions were more or less acceptable than had
been the case hitheto. Againgt that background, on 24 March 1999,
NATO's intervention in Kosovo therefore came as a shock to international
legd theory, bringing the growing divergence between perceived legitimacy
and legdlity to a head. In the face of Operaion Allied Force, the prevailing
atitude among jurids was clearly contredictory, i.e, whilst the intervention
was not legd according to the exiding rules of internationd law, it was
obvioudy judified because of the impending humanitarian catastrophe, the
Serb’'s reluctance to respect basc humaen rights and the risk of regiond
destabilisation.

The legd debate over Kosovo reflects the confuson in internationa law at
its starkest. There are two ways to sort out this contradiction. The first
involves the search for legd judification in present internationa law; the
second involves proposing immediate changes in internationd law to take
account of the perceived legitimacy of some interventions. According to the
firs option, present international law contains sufficient precepts to render
NATO's Kosovo operation legd. To support this jurists use a panoply of
legd aguments to judify intervention, among which the mog frequently
cited are asfollows:

20 CSCE 1992 Helsinki Summit Declaration, para. 8, following the CSCE Moscow
Document of 1991.
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Artice 24 of the UN Charter tecitly permits interventions that are not
directed agang the ‘territorid integrity or political independence of a
gate and are not ‘inconsistent with the purposes of the UN’;

The Security Council has the primary responshility but not the only
respongbility for the maintenance of internationd peace and security,
according to Article 24 of the UN Charter;**

In exceptiond cases, an overwhedming humanitarian catastrophe crestes
a'dtate of necessity’ that could jutify intervention;??

UN Security Council Resolutions 1199 and 1203, adopted under
Chapter VII, imposed obligations upon the FRY, including the require-
ment to ‘cease dl action by the security forces affecting the civilian
population’, that were not honoured;* and

NATO's action was subsequently implictly legitimised by Security
Council Resolution 1244 of 10 June 1999.

However, from a purdy lega viewpoint, al these arguments are not very
convincing. The fird two points are subjects of a wel-worn controversy,
and are only supported by a few internationd legd scholars, and certainly
not openly by any dngle date. The main problem regarding the third point
is that it has the logicad dStructure of an exception rather than a norm, and this
is not very useful from a legd point of view. In fact, necessty is a recog
nised excuse by which otherwise illega actions avoid being condemned as
illegd. This excuse does not, however, facilitate effective assessment of
what is a ‘humanitarian catastrophe’, and thus a clear understanding of when
individual dtates are dlowed to act. In addition, as Adam Roberts points out,
‘the motives for the NATO military action incduded many dements, which
were not purdy humanitarian, and not exclusvely concerned with Kos
ovo.'** The fourth point, which was expresdy utilised by severd NATO

2L These old arguments are criticised (and discarded) in Danish report, p. 28. Neverthe-

less, they have been recently re-utilised by some scholars: see Serge Sur, ‘Le recours a
la force dans I’ affaire du Kosovo et le droit international’, Les notes de I'lFRI, N. 22,
Paris, octobre 2000.

The British government argued explicitly in this direction: British memorandums of

October 1998 and January 1999, quoted by Adam Roberts, in Survival, Autumn 1999,
p. 106, note 6.

Ministére de la Défense francais, Les enseignements du Kosovo, Paris, novembre 1999,
p. 27; US Department of Defense, Final Statement on Kosovo, Washington, 1999,

p. 10.

Adam Roberts, ‘NATO's “humanitarian war” over Kosovo', in Survival, Autumn
1999, val. 41-3, p. 108.
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members, has, nonetheless, little legd subsance, dnce many Security
Council resolutions imposing compulsory measures under Chapter VIl have
been passed, and no one can reasonably maintan that they imply an
automatic right to resort to amed force in the event of non-compliance.
Nevertheless, the fifth point does enjoy some lega drength, snce Resolu-
tion 1244 permits a military presence in Kosovo based upon a previous
military intervention. Yet ex post facto legitimation by the Security Council
Is not in itsdf a rule of internationd law that could adequately define the
legdity of military interventions, for it does not give prior indication of
when an intervention might be undertaken.

A second approach has been to present proposas for immediate changes in
internationd law that would take into account the overwheming legitimacy
of cetan interventions. The perceved need to transform exiding interna
tiond legd rules on intervention has prompted some imagindive proposas
from internationa lawyers and experts. In what was a timdy work, Winrich
Kihne suggested that the Security Council should produce an extended
mandate for regiona security organisations authorisng them to intervene
for humanitarian reasons whenever the Council is unable to act?® Another
recent sudy by Barend ter Haar proposes the adoption of a UN Genera
Assembly resolution by as large a mgority as possble in order to establish a
framework for humanitarian intervention that could be employed by both
the Security Council and dtates?® It does seem, however, tha both the
theoreticd  difficulties concerning the concept of intervention and the
political divide amongst dtates, which will be examined in the next chapter,
would prevent a written reformulation of internationa legd rules in the
foreseegble future. Therefore, proposas that clam to modify the present
regulation (de lege ferenda) are not really apposite.

%5 Winrich Kithne, Humanitare NATO-Einsatze ohne Mandate? Ein Diskussionsbeitrag
zur Fortentwicklung der UNO-Charta (Ebenhausen: SWP, March 1999). See also
Chantal de Jonge Oudraat, Intervention in internal conflicts: legal and political conun-
drums (Washington, DC: Carnegie Endowment for International Peace, August 2000),
which in note 30 mentions several recent works in which academics lay out the condi-
tionsfor lawful interventions.

Barend ter Haar, Peace or human rights? The dilemma of humanitarian intervention
(Clingendael: Netherlands Institute of International Relations, August 2000), Chap-
ter 9.
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What is redly a dake, after the remarkable developments in the 1990s, is
the trandformation of the very principle of non-intervention, not just the
modification of the legd rules that gave concrete form to the legdidic
principle prior to the end of the Cold War. Accordingly, a proper reconsd-
eration of the problem of military intervention cannot be undertaken from an
exdudvedy legd point of view. Caught between two versons of the
principle, internationd law can only give partid answers. A proper recon
Sderation of the issue must be directed towards a description of the new
principle, and must therefore be undertaken taking into account the full
range of rdevant dimensons i.e, not only legdity but aso legitimacy and
the politicd assessment of whether military intervention is opportune.
Following this chapter, Chapter Three looks &t legitimacy, and Chapter Four
consders the political issues rased by military intervention, which will leed
to the definition of the new principle of limited intervention in Chapter Five.

A new principle will gradudly give birth to a new legd regulaion. How-
eve, in the meantime, what is the current date of internationd legd norms?
Admittedly, those norms are in a State of flux, but what would a sngpshot of
those changing norms look like? The Yugodav government presented an
opportunity to the International Court of Jugstice to determine the exact
content of those norms when, on 29 April 1999, in an audacious move, the
FRY indituted proceedings againg ten NATO member dsates, accusing
them of bombing Yugodav teritory in violaion of ther obligation not to
use force againgt another state. The FRY maintained that not only had those
dates disregarded their obligation not to intervene in another date's interna
afars, thus violaing its sovereignty, but tha they had dso faled in ther
obligation to protect both the civilian population and civilian infrastructure
in time of wa, as wdl a damaging the environment. Thus, the FRY
demanded that provisona mesasures be undertaken by the Court forcing
those dtates to cease their use of force immediately. On 2 June 1999, the ICJ
decided that, because it manifestly lacked jurisdiction over two of the ten
controversies, and because in principle it lacked jurisdiction over the other
eight, it would not rule provisond measures?” Nevertheless, the Court did
decide that it would carefully condder its capacity to act in the eight cases,
and theresfter fixed a time limit for presentation of written arguments by

27 See www.igj-cij.org. The Court dismissed the cases against Spain and the United
States, yet decided to examine cases against Belgium, Canada, France, Germany, Italy,
the Netherlands, Portugal and the United Kingdom.
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Yugodavia, as well as the respondent states?® The ICJ functions according
to a system of consensud jurisdiction, which means that before consdering
the merits of any case it has to veify tha the paties have given ther
previous consent to the ruling of the Court. Having prdiminarily rgected its
own jurisdiction on 2 June 1999, it is unlikely that the Court will decide that
it does indeed have jurisdiction once it completes its in-depth judgement. It
is dso posshle that the FRY will withdraw its case. However, if the Court
does eventudly consder the case on its merits, it will certainly not andyse
the transformation of the principle of nonrintervention. Normaly, whilst the
ICJ makes some generd condderations obiter dicta on principles of
internationd law, it invaridbly bases its decisons on podtive sources of
internationa law, such as treaties and custom, according to Article 38 of ts
Statute. The Court could not concelvably maintain that a new custom was in
place in March 1999. Even 0, one possible outcome would be to rule that a
custom that does not contradict the UN Charter was in the making. There
are enough arguments extant to dam that a cusomary rule is developing,
which could dlow humanitarian military interventions by dates in particular
circumstances?® Prior to the 1990s (Bangladesh 1971, Uganda 1978, Centra
Africa 1979) practice was not accompanied by a generd belief that States
were acting according to internationd law (opinio iuris), whereas recent
practice (ECOMOG 1991, Irag 1991, Kosovo 1999) was in the belief that
such acts took place within the framework of internationd law, and this has
been recognised by the mgority of the internationd community. Britan's
intervention in Sierra Leone beginning in May 2000 has further reinforced
this argument.

In sum, the rules of internationd law concerning military intervention are
dill based on the legdigic principle of non-intervention elaborated between
1945 and the end of the Cold War. In the 1990s, however, these norms
darted to change quite radicaly as a consequence of UN Security Council

28 The Court decided that Yugoslavia should submit its first written memorial not later
than 5 January 2000, and that the eight respondent states should each submit a counter-
memoria not later than 5 July 2000. In September, the Court fixed April 2001 as the
time limit for Yugoslavia to present written statements on the counter-memorials. As of
December 2000, none of those documents had been put in the public domain. See
WWW.icj-cij.org.

Many studies have considered the legal aspects of the Kosovo intervention. See, for
instance, the debate in American Journal of International Law, vol. 93-4, October
1999.
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practice and enhanced internationd protection of human rights. Following
several celebrated cases of date-to-date humanitarian intervention, espe-
cidly Kosovo, internationd law has no clear responses to the issue. Present
internationd law regulation reflects the trangtionary process in which a
drict legdigic princple of norrintervention is giving way to a more
permissve principle of limited intervention. Therefore, the exact content of
internationd law will only be egtablished once the new principle has been
more clearly defined. In this dynamic process, however, it is dready
possble to identify the credtion of a cusom permitting military intervention
for humanitarian purposes under sringent conditions, which was ‘crysa-
lised by the Kosovo intervention (i.e. this intervention confirmed the birth
of the custom).



Chapter Three

THE LEGITIMACY OF MILITARY INTERVENTIONS

To andyse the legitimacy of military interventions, this chapter introduces
fird a lig of cases tha have generdly been regarded as legitimate. It is not
aufficent, however, smply to &firm that some interventions were legiti-
mate, because any assessment of legitimacy must be based on rationd
grounds. Therefore, an gpproximate definition of legitimacy is presented,
and the sources that have contributed to this concept are discussed: (1) the
academic community; (2) public opinion, the media and NGOs, (3) dates
consdered individudly; (4) date consensus, and (5) international organisa
tions.

[11.1 Casesof legitimate intervention

A number of recent military interventions having a drong humanitarian
dement have been widdy accepted. Usng a prdiminay and purdy
intuitive gpproach for the time being, the following eght higtorical cases
can be considered as having been legitimate.®

- India’s intervention in East Pakistan, November 1971. Civil war in East
Pekigan led Pekistani forces to commit serious violaions of human rights
and to force some 10 million refugees into Indian territory. Full-scae
military intervention by India put an end to the humanitarian catastrophe,
dlowed the return of refugees, and simulated the cregtion of a new inde-
pendent State, Bangladesh, before the withdrawa of Indian troops. The
intervention was not immediately accepted by the internationd commu-
nity, owing to the support that the Soviet Union had provided to the Indi-
ans, but it was generdly acknowledged later as a clear example, and thus
precedent for humanitarian intervention. One of the most doquent de-
fences of this precedent was made by Michad Walzer, who pointed out
that the Indian armed forces were in and out of the country quickly, that
they defeated the Pekistani army but did not replace it, and tha they

30 Other lists of legitimate interventions may be found in the works by Arend & Beck
(1993), pp. 112-37; Teson (1988), pp. 155-200; Akehurst (1984), pp. 95-9; Verwey
(1985), pp. 357-70; and in Danish Report (pp. 88-93), mentioned in the bibliography.
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imposed no poaliticd controls on the emergent sate. His concluson is that
‘the intervention quaifies as humanitarian because it was a rescue [of a
people being massacred], drictly and narrowly defined.’®* It is now urn+
contested that the intervention was necessaty to sop a humanitarian
catastrophe.

- Vietham's intervention in Cambodia, December 1978. From April 1975,

when the Khmer Rouge acceded to power in Cambodia, indescribable
atrocities were committed by what was a politico-military sect againg the
Cambodian population. Ther hodility vis-avis Vidgnam rexulted in
severd incursons into this country’s territory, which eventualy provoked
a counter-invason in December 1978. Theredfter, Vietnamese forces
occupied most of Cambodia, and stayed in control for ten years. Again,
Cold War politics led to condemnation by the UN General Assembly of
Soviet-backed Vietham and, consequently, the Khmer Rouge representa-
tive sat for ten years in the UN. More recently, however, a more balanced
asessment of that intervention has been undertaken. Barend ter Haar
points out that the political Stuation in the region ‘so shortly after the fall
of Sagon’ left the West with no other option than to criticise Vietnam
drongly. Moreover, the extenson of communist power in South-East
Ada was dill a fear in Western capitals. However, for the same expert: ‘It
cannot be denied that the human rights record of Vietnam itsdf was very
bad, but neither can it be denied that the Vietnamese invason put an end
to the Cambodian massacres and that Vietnam has not, as was feared,
misused the invason to occupy Cambodia permanently. On baance and
in retrospect, the Vietnamese invasion therefore seems judtified.’?

- France's intervention in Central Africa, 1979. For fourteen years, the

sdf-gyled ‘emperor’ JeanBedd Bokassa had edtablished a despotic
regime in the Centra African Republic that was increesngly oppressve
towards its own citizens. Reports of grave violations of human rights,
including a massacre of sudents, led the French to intervene in 1979,
following requests by some African countries that had suffered from
Bokassa's provocations. In this case, as Louis Bdmond &ffirms, the re-
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Michael Walzer, Just and Unjust Wars (New Y ork: HarperCallins, 1977), p. 105.
Barend ter Haar (2000), pp. 21-2. The previous quotation is from the same author,
p. 21
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vasd of the humanitarian Stuation required a change in the leadership.®
Actudly, the operation was criticised by only a few dates, but nowadays
the French intervention is regarded as having been a jus humanitarian
intervention.

- Tanzania’'s intervention in Uganda, 1979. From 1971, Idi Amin’s eght-

year rule over Uganda sanctioned extensive torture and murder of ethnic
rivds, and the expulson of the large Adan minority. Following frontier
skirmishes in October 1978, Tanzanian troops entered Ugandan territory,
captured the capitd Kampaa in April 1979 and forced a change of gov-
enment. The intervention, which was judified on the grounds of <df-
defence, was condemned by only a few countries. Although internationa
leaders who now support the idea of humanitarian intervention are gener-
dly reuctant to cite precedents Kofi Annan has highlighted the Tanza-
nian action in Uganda and the Indian intervention in East Pakistan as two
vaid examples.®*

- ECOMOG intervention in Liberia, 1990. The most effective atempt at

ending civil war in Liberia came as a result of pressure from ECOWAS,
which resulted in the cregtion of a military monitoring group (ECOMOG)
in August 1990, which findlly brokered a political agreement between the
warring factions in October 1990. Implementation of the peace agreement
required the strengthening of ECOMOG by up to 12,000 troops, 80 per
cent of them coming from Nigeria The UN Secretary-Generd advised the
Security Council to support the agreement and the force, which was en
dorsed by the neighbouring states who aso asked for an increased UN
presence. However, the Security Council declined. As Winrich Kihne has
put it, ‘the Americans, busy with Saddam Hussain, were rductant to get
involved. [Ag were the three African members of the Security Council
... dthough they later changed their minds’®® The deterioration of the
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Louis Bamond, ‘Les fondements juridiques des interventions militaires frangaises en
Afrique’, in Louis Bamond (ed.), Les interventions militaires francaises en Afrique
(Paris. Pedone, 1998), p. 20. See aso John Chipman, ‘French military interventions in
Africa, Adelphi Paper 201, 1985.

Kofi Annan, speech at the Ditchley Foundation, 26 June 1998.

Winrich Kiihne, ‘Lessons from peacekeeping operations’, in Winrich Kiihne, Guido
Lenzi & Alvaro Vasconcelos, ‘WEU’s role in crisis management and conflict resolu-
tion in sub-Saharan Africa, Chaillot Paper 22 (Paris: Institute for Security Studies of
WEU, December 1995), p. 38.
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situation, which led to about 150,000 deaths and 700,000 refugees, and
lack of compliance with the agreement, led ECOMOG to undertake full-
scale military intervention. Findly, the Security Council decided, on 19
November 1992, to impose an ams embargo againg the factions and to
cal upon the Secretary-Genera to appoint a Speciad Representative.
Security Council Resolution 788 welcomed efforts of ECOWAS to re-
gore peace in Liberia Thereafter, Security Council Resolution 866 estab-
lished UNOMIL in September 1993 to work with ECOMOG to
implement a new peace agreement that had been sgned in Cotonu two
months earlier. Hence, ex post facto legitimation by the Security Council
endorsed previous regiond efforts, including ECOMOG military  inter-
vention. At the same time, concerns about the impartidity of the Nige-
rian-led ECOMOG were eased through the presence of a UN force*

- Operation Provide Comfort, 1991. Immediately after the collective action

agang Irag, and the impogtion by Security Council Resolution 687 of a
wide range of sanctions, it became clear that Saddam Hussain's armed
forces were about to carry out repressve military operations againg the
Kurdish population in northern Iraq. Consequently, the Security Council
adopted Resolution 688 (5 April 1991) in which it ‘condemns the repres-
gon of the Iragi civilian population . . . the consequences of which
threaten internationa peace and security in the region’, and ‘indgts that
Iraq dlow immediae access by internationa humanitarian organisations
to al those in need of assstance’ To this end, the Security Council ‘ap-
peds to dl Member States and to dl humanitarian organizations to con
tribute to these humanitarian efforts’®” Legdly spesking, the Resolution,
which was not adopted under Chapter VII of the Charter, was not an
explicit authorisation of the use of force dthough it amounted to what
might be termed a quas-authorisation, especidly if interpreted in its
politica context. As the Danish Report puts it, the intervention was ‘re-
garded by the world community as somehow emandting from the author-
ity of the Security Council’.*® Thirteen governments decided to send
troops to Northern Irag, with mgor participation from France, the United
Kingdom and the United States, under US leadership. Some dates criti-
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See Marc Weller, Regional peace-keeping and international enforcement: the Liberian
crisis (Cambridge: Cambridge University Press, 1994).

The Resolution was adopted by ten votes to three (Cuba, Y emen and Zimbawe), with
two abstentions (Chinaand India).

Danish Report, p. 92.
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cdsd the action, explicitly or implicitly, in the 1991 sesson of the UN
Gengd Assmbly, but they were jus a minority.*® Undoubtedly, the
action helped to prevent a humanitarian catastrophe, and recent reassess-
ments of the case reinforce this perceived legitimacy.

- NATO intervention in Kosovo, March-June 1999. The Kosovo case is
referred to throughout this paper, and its detalls are dready wel estab-
lished. However, a preiminary assessment of its legitimacy must be dso
undertaken herein. NATO member dates decided to launch Operation
Allied Force on 24 March 1999 without a mandate from the Security
Council because they knew beforehand that a veto would have impeded
an enabling resolution. Nevertheless, three dements assure, in principle,
the intervention’s legitimacy. Firds, the operatiion was decided upon and
undertaken by an aliance of 19 member sates, which represents 10 per
cent of the totad membership of the UN. Second, the intervention was
expresdy endorsed by dl 42 dates participating in the Washington
NATO summit of April 1999. Third, the intervention was laer implicitly
legitimised by Security Council Resolution 1244 of 10 June 1999,
whereby the Security Council imposed upon the FRY a demand for the
withdrawa from Kosovo of al its forces, and edtablished an ‘internationa
Security presence’, together with an ‘international civil presence in Kos-
ovo having wide responghilities. It is clear that the Security Council’s
decison was essentidly founded upon NATO's use of force. Moreover,
the refusal of the Security Council to endorse a draft resolution presented
by Russa on 26 March 1999 was aso meaningful. Whilst requesting the
cessation of the use of force by NATO, the draft was only voted by three
members. China, Namibia, and Russa At the end of 1999, the Generd
Assmbly embarked upon a generd discusson about intervention, yet
only afew countries explicitly condemned NATO'’ s action in Kosovo.

- British intervention in Serra Leone from May 2000. The Lomé peace
agreement of July 1999 sought an end to civil war in Sera Leone
through a range of limited politicd concessons to the Revolutionary
United Front (RUF). Security Council Resolution 1289 (7 February
2000), noted the withdrawa of ECOMOG forces, which had made an
‘indigpensable contribution towards the restoration of democracy and the

39 Sean D. Murphy, Humanitarian intervention (Philadelphia: University of Pennsylvania
Press, 1996), p. 193.
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maintenance of peace, security and dability’, and reinforced the UN
force, UNAMSIL. At the beginning of May 2000, RUF rebds returned to
the arms and attacked UN forces, detaining about 500 of its members,
thus bresking the agreement. The United Kingdom decided to intervene
with four stated objectives. to protect and evacuate around 500 British
nationals, to secure the use of Freetown airport, to provide technica
advice to UNAMSIL, and to help stabilise the situation in Sierra Leone*®
Whilst British statements made it clear that the forces were not sent to
intervene in the civil war, and that the best way to secure dability in
Sera Leone was to reinforce the UN multinationa force, the British
government also sad that the presence of UK troops would contribute to
easng the enormous suffering of the people of Serra Leone. Security
Council Resolution 1299 (19 May 2000) endorsed the efforts undertaken
by the British government to reinforce the UN force** There is no express
reference to the British intervention in SC resolutions, dthough the sub-
sequent series of resolutions implies a synergy between British efforts and
Security Council decigons. In particular, Resolution 1306 (imposng a
regime for trade in rough diamonds from Serra Leone, and renforcing
the arms embargo of Resolution 1171), and Resolution 1315 (authorising
an independent crimind court in agreement with the government of Serra
Leone) illugtrate the coincidence of policy. So far, no state has criticised
Britain' sintervention.

There are important differences concerning legitimacy between the first four
caes (in the 1970s) and the last four (in the 1990s and in 2000).** The firgt
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It is interesting to note how the aims of the operation are described in increasingly
wider terms, from safeguarding nationals, at the beginning, to reinforcing UN forces, to
improving the humanitarian situation. Compare statements made by Robin Cook
(8May), and Geoffrey Hoon (15 May) in the House of Commons, and Tony Blair's
statement of 19 May.

In paragraph 2 of Resolution 1299, ‘the Security Council expresses its appreciation to
all states who, in order to expedite the rapid reinforcement of UNAMSIL, have accel-
erated the deployment of their troops to UNAMSIL, made available additional person-
nel, and offered logistical, technical and other forms of military assistance, [emphasis
added] and calls upon all those in a position to do so to provide further support.’

The four-power intervention in Lebanon from August 1982 could be also regarded as a
legitimate intervention, although this case is more controversial than the others. At any
rate, it was well intended, with a strong humanitarian component (following the massa-
cresin the Sabra and Chatila refugee camps), as well as a strategic component (to avoid
an open confrontation between Israel and Syriain Lebanon).
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four were not made for humanitarian reasons, but rather (with the exception
of France's intervention in Centrd Africa) for sdf-defence, and launched by
individud dates. The last four were provoked by civil drife and resultant
humanitarian crises, and were undertaken by coditions of dates (except in
Sera Leone). Moreover, the legitimacy of dl four interventions in the
1970s was only recently conferred, whils the lag four instances were
expressly recognised as the legitimate use of force by the mgority of the
international community at ther outset. Equaly, the last four were directly
linked with Security Council decisons. However, in spite of the many
differences, dl eight cases hdp in the definition of legitimecy.

[11.2 Building blocks of legitimacy

Neverthdess, it must be recognised that the legitimacy of those cases has
been assessed thus far on a purely intuitive basis, being based on references
to a range of various sources, authors, state declarations, Security Council
decisons, etc. This raises the central question that has yet to be tackled:
what is ‘legitimacy’? Why do those cases represent legitimate interventions
while other interventions may be qualified as illegitimae? In this paper,
legitimacy of military interventions is defined as the general conviction
among a distinct majority of the international community that the use of
armed force is correct and acceptable. The approach employed is thus
approximate and consensud.*® The legitimacy of a given military interven-
tion cannot be defined by any high tribund or internationad organisation.
Generad acceptance implies rather the confluence of podtive assessments
from the various internationd actors Therefore, as understood here,
legitimacy should be distinguished from the morality of a paticular use of
force, which is an assessment made by mora philosophers employing the
just war theory, utilitarianism, and other mord theories.

Legitimacy is thus the approximate aggregation of the acceptance by various
international  actors, which may be considered the foundation or building
blocks of legitimacy. These building blocks mug, therefore, be identified

43 There are not many definitions of legitimacy in international relations. See, however,
lan Hurd, ‘Legitimacy and authority in international politics', in International Organi-
sation, 1999, vol. 53, pp. 379-408; and Gulnur Aybet, A European security architec-
ture after the Cold War. Questions of legitimacy (London: Macmillan, 2000),
commented on in Chapter Five, section 3 below.
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and conddered separatdy. They include (1) the academic community; (2)
public opinion, the media and NGOs, (3) dates consdered individudly; (4)
date consensus, and (5) international organisations. However, the idea that
legitimacy rests on a number of building blocks obvioudy does not suggest
a magic mahematicd formula Reather, by offering a criticd checklis, it
contributes to a rationa and exhaudtive analysis of the various dements tha

help define legitimecy.

The academic community

Evolving scholaly opinion in the fidds of internationd law, internationa
relaions and mord and politica science is an influentid source of legiti-
macy which, combined with other dements, such as the media, can have a
long-term impact on date behaviour. Typicaly, many authors shifted from
redrictionis  to counter-restrictionis  postions during the 1980s and the
1990s, before states themsdves had established the new practice of inter-
vention. Perhgps the most striking example is the pressure that philosophers,
hisorians and intellectuals exerted on governments in France, Germany and
the United Kingdom between 1992 and 1995 concerning intervention in
Bosnia

Many scholars put forward srong demands for a reformulation of the
principle of non-intervention. To quote just two prominent authors, in the
midst of the Cold War John Vincent andysed the benefits of humanitarian
intervention but concluded that it was, by and large, better to prohibit it
because any potentid gains were less than the risk of endangering interstate
order.** In 1986, however, Vincent sad tha the advancement of human
rights had reached a point which exposed the internd regime of any dtate to
the legitimate gppraisd of its peers. This could imply a right of humanitar-
lan intervention whenever it was possible to ‘agree on the vaues tha inform
intervention’ **  Eventudly, Vincent (writing with Peter Wilson in 1993)

44 John Vincent, Non-intervention and international order (Princeton, NJ: Princeton

University Press, 1974), pp. 308-49. See Iver Neumann, ‘John Vincent and the English
school’, in Iver Neumann & Ole Waever (eds.), The future of international relations.
Masters in the making (London: Routledge, 1997), p. 47.

John Vincent, Human rights and international relations (Cambridge: Cambridge
University Press, 1986), pp. 104 and 150, quoted by Neumann, op. cit. in previous
note, p. 58.
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proposed a re-evdudion of both the internd and externd legitimecy of
dates, snce ‘the principle of norrintervention no longer sums up the
mordity of dsaes.*®* Michad Walzer's approach was more resolute than
Vincent's. In spite of the abuses that occurred during the Cold War, he
recognised that in some cases intervention is necessary to maintain peace
and judtice. In his book Just and unjust wars, published in 1977, Wazer's
point of depature was the legdidic principle (or paradigm) of nont
intervention. However, he maintained that ‘our judgements about the justice
and injugice of paticular wars are not entirdy determined by the para
digm’',*” therefore some exceptions to the principle are judtified, such as
intervention in support of nationd liberation movements, to counter other
countries  interventions, to sop massve violations of human rights, and to
punish aggression.”® Wadzer sngled out ‘humanitaian intervention’, and
illustrated the reason why those interventions can be consdered legitimate:

‘“Humanitarian intervention is judtified when it is a response (with reason
able expectations of success) to acts “that shock the mord conscience of
mankind”. The old-fashioned language seems to me exactly right. It is not
the conscience of politica leaders that one refers to in such cases. They
have other things to worry about and may well be required to repress their
normd fedings of indignation and outrage. The reference is to the mord
convictions of ordinary men and women, acquired in the course of their
everyday activities.*

Vincent and Wdzer were pioneers of a genera change of attitude, which
was further triggered by greater emphasis on a cosmopolitan conception of
human rights. The sate was no longer conddered the guarantor of individ-
ud human rights, because it had been repestedly demonsirated that govern-
ments were often the worgt violators. The old presumption that the state was
the provider of wefare and the only context in which citizens could redise
their ambitions was superseded by a new vison in which the internationd
community could, in certain circumstances, supply some level of assurance

46 John Vincent and Peter Wilson, ‘Beyond non-intervention’, in lan Forbes & Mark

Hoffman (eds.), Political Theory, international relations and the ethics of intervention
(London: Macmillan, 1993), pp. 122-32, a p. 129.

47 Walzer (1977), p. 61.

48 |bid, p. 121. Walzer also suggested that preventive action in veritable self-defence is
legitimate, p. 85.

4% 1bid.,, p. 107.
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above and beyond that provided by the state. Following the end of the Cold
War, a number of important works confirmed this approach,>® which is now
even regarded as a possihble theoretica basis for Security Council action.™*
More recently, Mac Weler developed this argument, by asserting that
governments have no legitimate authority over their populaions if there is a
‘fundamental dissociation’ between the leaders and the people®® In these
caxs, the government no longer has the right to represent its people
internationdly and, consequently, the internationdl community may act in
their defence. ‘Fundamenta dissociation’, in Weller's words, is based on the
idea of democretic ‘representation which underpins the very definition of
the state and of its role in the internationad system.’>® This may occur during
secessionigt drife, in anti-conditutional coups d'etat, in cases of collgpse of
authority and when extermination of the population is occurring with the
active or passve involvement of the government.

On the other hand, some authors who systematicaly criticised interventions
during the Cold Wa have continued to condemn more recent interven-
tions> A number of experts from Western and non-Western countries dike
have maintaned a sceptical view about the advantages of both collective
and date-led interventions. Indeed, they employ some interesting argu-
ments. Firs, they denounce what they regard as the spurious interests of
intervening powers, which, they mantan, do not act for humanitarian
purposes but for nationa, egotiicd interests. Their interpretation of
collective actions, such as the 1991 operation againg Iraq with UN Security
Council authorisation, is reveding. For indance, George Klay Kieh believes

%0 See, for instance, works by lan Forbes & Mark Hoffman (1993), Mario Bettati (1996),

Gene Lyons & Michad Mastanduno (1995), Peter Malanczuk (1993) and Laura Reed

& Carl Kaysen (1993) mentioned in the bibliography.

For instance, John Williams suggests that ‘the horror of the Balkan war has pushed in

the direction of a defence of a cosmopolitan and liberal understanding of human rights

... Therefore, the relationship between order and justice appears to have been moved

towards the justice end of the spectrum by the Council’ s efforts to manage the collapse

of Yugoslavia, with justice understood in terms of individual human beings.’ ‘The

ethical basis of humanitarian intervention, the Security Council and Yugoslavia, Inter-

national Peacekeeping, vol. 6-2, Summer 1999, pp. 1-23, at p. 19.

See Marc Weller, ‘ Access to victims: reconceiving the right to “intervene”’, in Wybo

P. Heere (ed.), International law and The Hague's 750" anniversary (The Hague:

Asser Press, 1999), p. 369.

>3 bid.

% The trend may be considered to have originated around the time of the Vietnam war. A
representative author of this current is Noam Chomsky.
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that ‘the United States military intervention in the Perdan Gulf was not
propelled by the lofty ideas of democracy and the respect for internationd
law outlined by Presdent Bush. Reather, it was prompted by the exigencies
of imperidian. In other words, the military intervention was desgned
ogensbly to mantan and expand the United States politico-security and
economic dranglehold on the Middle East’** According to this view,
interventions undertaken without Security Council authorisation are more
clearly grounded on Western vested interests, as was the case in Kosovo.*®
However, the reluctance to draw a line between legitimate and illegitimate
interventions puts those authors in a difficult podtion. On every occason,
they fed compeled to seek and define Western ‘egotidtica’  interests even
where there are none. Such an argument may be convincing for some as
regards the collective intervention againg Irag in 1991. However, can
anybody believe that the West had obvious vested interests in northern Iraqg,
Kosovo, or Serra Leone? Those critics disregard the fact that some common
grounds for international action were indeed negotiated and agreed during
the 1990s. Second, critics dso raise the issue of double standards. Humani-
tarian interventions tackle some crises because they ae convenient for
powerful Western dtates, but they choose not to not act in other crises in
which intervention would seem equdly gppropriate. Commenting on the
right of intervention from an Egyptian point of view, Emad Gad has written
recently that ‘countries such as Libya, Sudan, Afghanistan, Iran, Irag, North
Korea, Cuba, Yugodavia and other countries that oppose the American
agenda, will have ther soveregnty adjusted in a way that will alow others
to intefere in thear internd affars Wheress the countries that adapt
themsdves to Washington's policies and concepts will have ther sover-
egnty fortified by American support no matter what crimes they commit.
Israel is a the head of these countries’>” However, when one condemns
double standards, this can imply ether that military interventions are needed
everywhere, and thus that they are legitimate, or that they should never

% George Klay Kieh, ‘Western Imperialism in the Middle East: The case of the US

military intervention in the Persian Gulf’, in Arab Studies Quarterly, vol. 14-1, Winter
1992, pp. 1-16, a p. 1.

Noam Chomsky, The new military humanism: lessons from Kosovo (Monroe: Common
Courage Press, 1999); Michael Mccgwire, ‘Why did we bomb Belgrade?, Interna-
tional Affairs, val. 76-1, January 2000, pp. 1-23.

Emad Gad, The right of intervention between the humanitarian and political, Al-
Ahram Center for Political and Strategic Studies, Cairo, 2000 (Kurasat Istrati-
jiyalStrategic Papers, 93), p. 31.
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happen. Mogt critics dign themsdves nearer to the firg option, which
means that they accept the legitimacy of military intervention.

Academic divergence regarding the acceptability of military interventions is
very pronounced indeed. Expresdy or tecitly, critics put the emphasis on the
protection of state sovereignty, as was the case in the Cold War, rather than
on the protection of human rights. In contrast, the maingtream trend stresses
the need to respect human rights even if this means a review of the idea of
date sovereignty. Thus, during the 1990s the divison of scholarly opinion
agang or (increesingly) in favour of military intervention permeated the
wider public debate, and pushed it in the direction of gpecific military
action, notably in the crises of ex-Yugodavia Scholars represented the
avant-garde, in the sense that they spurred public opinion and governments
towards military intervention in specific cases, and provided a theoretica
framework for such international behaviour.

Public opinion, the media and NGOs

A second building block of legitimacy is represented by public opinion, the
media and NGOs tha have aso reinforced the acceptability of some
interventions. In general terms, bitter experiences of the Cold War (Viet-
nam), colonidism (France in Algeria), the passve atitudes of Germany and
Japan, as well as scepticism in some other Western countries, made military
intervention quite unpopular during the 1980s. The Gulf war, and ensuing
internationa  actions to restore peace in civil was, including Angola,
Cambodia and El Sdvedor, changed public opinion, through a reciproca
process in which intervention was spurred by public opinion, the media and
NGOs (firg and foremost in the bigger dtaes) and, a the same time, new
collective and date-led interventions convinced public opinion that those
military operaions were right (manly in more reuctant countries). In
paticular, the proximity of arocities in former Yugodavia provoked a neo-
interventionist attitude in Western public opinion. Incidentdly, a contradic-
tion that adso emerged in Western public opinion in the 1990s must be
mentioned. On the one hand, civil society demanded more assertive action,
incdluding military operations, in foreign conflicts and crises, manly on
mord grounds. On the other hand, there was a generd reluctance to fight
wars that might result in Sgnificant casudties. Western public opinion was
particularly shocked by some deaths amongst Western armed forces during



The legitimacy of military interventions 43

military actions in Irag, Bosnia, and Somdia This means that Western
leaders must dedl with a paradoxical Stuation when deciding whether or not
to embark on an intervention.*®

Despite this contradiction, it is now agreed tha Western public opiniorr®
conggently supported military intervention to maintain or restore pesce
during the 1990s, with the humanitarian factor being decisve. The Ameri-
can public hedtated about direct involvement in Bosnia, but was more
robust over Kosovo.®® From March 1999, the American public steadily
supported (between 60 and 70 per cent) the aerid campaign, and the sending
of troops to KFOR.®* Natdie La Badme has studied French public opinion
and has shown that, as early as August 1992, the French public favoured
military intervention in Bosnia, and remained equaly favourable to military
interventions for humanitarian purposes throughout the 1990s. With regard
to Operation Allied Force, while the French public was hedtant a the
beginning, its approva increased from 40 per cent a the end of March 1999
to 70 a the end of April, when 60 per cent dso supported ground interven
tion.®? British public opinion has been consgently one of the most interven-
tionig in Europe. Philip Towle invedigated the pressure from which the
government suffered from public opinion ‘in favour not jus of humanitarian
ad to Bosnia, which the government and armed forces provided, but of

%8 Recent studies, however, have tended to show that public opinion in Europe and

America is more inclined to take casualties than the general assumption may indicate.
See for instance, Steven Kull, Americans on NATO operation in Bosnia, Center for
International and Security Studies, College Park, Maryland, May 1998; and Natalie La
Badme, L’influence de I’ opinion publique sur les décisions de politique extérieure en
France, These de doctorat, Université Paris |, novembre 1999. Governments are not
testing those opinion polls for the time being, and are not ready to take the political
responsibility for deaths in peace operations that are not associated with territorial
defence.

There are no available data concerning many other countries.

Steven Kull, Americans on UN peacekeeping, April 1995; and An emerging consensus:
A study of American public attitudes on America’s role in the world, July 1996, two
studies published by Center for International and Security Studies, College Park Mary-
land. See also Steven Kull, ‘What the public knows that Washington doesn’t’, Foreign
Policy, Winter 1995; and John E. Reilly, American public opinion and US foreign
policy, 1999, Chicago Council on Foreign Relations, 1999.

1 The Economist, 25 March 1999; The Washington Post, 16 May 1999.

62 NataieLaBame, op. cit. in note 58.
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military intervention to impose peace on the combaants’®® The split
between public opinion, on the one dde, and the government and armed
forces, who underscored the practica difficulties of such intervention, on
the other dde, was so condderable that Towle concluded: ‘British govern
ments are going to have to work very hard to convince the public of the
limitations on the ability of outsders to reduce the damage in wars like that
of Bosnia. The public has to be persuaded that the decison to employ armed
forces should be determined not only by the justice of the cause but aso by
their likdy efficacy.’® Since reunification, and despite a persgent rift
between public opinion in Eastern and Western Lander, German public
dtitudes towards the use of force have changed profoundly, mirroring
increased German involvement abroad. As Harald Miller has noted, strong
German views on Sovenian, Croatian and Bosnian independence would
have prompted a more assartive response, if a conditutiona restriction had
not exisged. As a result, German public opinion and media demanded the
use of force by other internationd actors® During the Kosovo operation, a
cler mgority of the German dectorate supported the military action, even
if German soldiers might be killed, and thought thet the use of force was
judified in such drcumdances, mainly on humanitarian grounds®® Many
opinion polls and dudies have confirmed that, with dight variaions, public
opinion in dl Western countries®” is in favour of militay intervention to
avert humanitarian catastrophes, and in particular supported the interven-
tionsin Bosniaand Kosovo.

Broadly spesking, public opinion is today more in favour of intervention
than it was ten years ago, which undoubtedly increases the perceived
legitimecy of some interventions. As a potentid barometer for the legiti-
mecy of a spedific intervention, however, public opinion has quite limited
vaue. Fird, the public has a very short memory. Public reactions to interna-
tional crises tend to be immediate and emotive responses to current crises,

% philip Towle, ‘The British debate about intervention in European conflicts’, in

Lawrence Freedman, ed., Military intervention in European conflicts (Oxford: Black-
well, 1994), pp. 94-105, at p. 99.
 bid., p. 104.
% Harald Miiler, ‘Military intervention for European security: the German debate’, in
Lawrence Freedman, ed., op. cit. in note 63, pp. 125-41.
Hans W. Maull, ‘Germany and the use of force: still a “civilian power”?, Survival,
Summer 2000, p. 64.
For Spanish public opinion, see Salustiano del Campo, La opinion publica espafiolay
la politica exterior (Madrid: INCIPE, 1998).
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whilg more digant issues ae ignored. For example, public opinion of
India’s intervention in East Pakistan in 1971 is non-existent, because amost
nobody remembers. Second, public opinion can be manipulated, especidly
if the military intervention directly affects the image of the government.
Digtorted facts are not a good bass for public judgement, and this may
invdidate this index of legitimacy in some cases For example, Western
public opinion, which a the time might have effectivdly denied it legiti-
mecy, was manly agang Vietnams intervention in Cambodia However,
scholars have now re-elaborated that case and concluded that it was indeed
legitimate. Third, public judgements about internationa issues may be too
sampligic and not teke into account complex factors that governments have
to condgder. Therefore, public opinion, whils an important indicator of
legitimecy of a given intervention, is by no means definitive and must be
congdered dong with other indicators.

Public opinion is intimately linked to the media which aso contributes to
the new perception of the legitimacy of military interventions. It is widdy
recognised that the media, and more specificdly tdevison, have gimulated
wha is a veitable thrust for humanitarian intervention. Whilst the influence
of tdevison on makers of foreign policy cannot be denied, a debate exists
as to the red dgnificance of the so-cdled ‘CNN effect’. To that end, three
agects must be underlined. Firdly, humanitarian catastrophes shown on
televison screens indigate public opinion (and therefore governments) to
favour asstive action, including military intervention. This was particu-
larly the case in Northern Irag in 1991, Somdia in 1992 and Bosnia in
1995.% Secondly, in some cases, the media were driven by government
decisions, thus, they provoked public opinion only after being themsdves
dimulated by governments. For example, the prevaling interpretation of the
Somdia intervention is not as amplisic as hitherto. As Steven Livingston
and Todd Eachus have shown, American involvement in Somdia in summer
1992 was provoked by ‘bureaucratic and domestic political (presidentia
campaign) condderations . . . With the introduction of American military
personnel in August, media coverage of Somaia skyrocketed, not because

% Inareview article, Piers Robinson has said: ‘If the Gulf War reminded observers of the

enormous power that governments had when it came to shaping the media analysis,
events after the 1991 conflict appeared to confirm the opposite’, ‘ The CNN effect: can
the news media drive foreign policy?, Review of International Studies, 1999, pp. 301-
9, a p. 302.
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conditions had worsened, but because Americans were there’®® The ensuing
ful-scde American intervention of December 1992, and the subsequent
engagement of the Clinton adminigtration, were, therefore, caused not only
by the broadcasting of images of famine and disorder in Somdia, but aso
by Presdent Bush's decison to intervene during the eectora campaign.
Thirdly, the media can exert more pressure on governments when there is no
cler policy on a specific issue. On the contrary, they can ‘manufacture
consent’ for government policies when these policies are more determined.
This phenomenon was observed in the months prior to Operation Allied
Force, when Western media emphasised Serb atrocities in Kosovo.

Ovedl, it is clear that the media helped to widen the perception of the
legitimacy of military interventions during the 1990s. Nevertheless, some
commentators have cagtigated the ‘CNN effect’ because they believe it to be
dangerous that media, with incomplete knowledge and sometimes inappro-
priate intert, dictate foreign policy. Smilaly, a the UN, severd countries
have complaned &out how the media contribute to sdectivity over
humantarian crises. In contrast, others have praised the phenomenon
because it implies that globd civil society participates in what are otherwise
secretive decisons over foreign policy.”

Connected to public opinion and the media, NGOs have played a very
ggnificant role regarding public perceptions over the need to intervene
militarily. Both advocacy groups (such as Amnesty Internationd and
Human Rights Watch) and service organisations (such as the Red Cross,
Médecins Sans Frontieres, CARE and Oxfam) have actively raised aware-
ness of humanitarian crises, and have consstently demanded public interest
and government involvement dike. Working on the ground, in coordination
with international organisations and dtates, NGOs have direct access to the
area of conflict and are valid interlocutors for the parties, as well as for both

9 Steven Livingston, Clarifying the CNN effect: An examination of media effects

according to type of military intervention, Research Paper R18, John F. Kennedy
School of Government, Harvard University, June 1997, p. 14. See also S. Livingston &
T. Eachus, ‘Humanitarian crises and US foreign policy: Somalia and the CNN effect
reconsidered’, Political Communication, vol. 12, 1995, pp. 413-29.

0 Onthis debate, see Piers Robinson, op. cit. in note 68, pp. 302-3.
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governments and the generd public.”* Therefore, their opinions regarding
whether, when and how to intervene militarily are generdly consdered to
be authoritative. This does not, however, imply that they aways favour
military intervention, snce they dress the need for humanitarian assgance
above dl. One remarkable example of the postive influence of NGOs and
scholars over governmentad and international action was the promotion of
humanitarian assstance by Médecins Sans Frontieres, Bernard Kouchner
and Mario Bettati, which resulted in French support for General Assembly
resolutions at the end of the 1980s. Another example was the position taken
by Amnesty Internationd over the intervention in Kosovo (being favourable
during the campaign but criticad about some aspects of the bombing thereaf-
ter), which was widdy publicised by the media. Yet another example is the
nuanced doctrine eaborated by the Roman Catholic Church vis-avis
humanitarian intervention. The crids in former Yugodavia led the Church
to elaborate on the ‘just war’ theory and to manifest a podtion in favour of
intervention, dbeit under certain conditions™ In sum, public opinion, the
media and NGOs hdped to legitimise militay interventions during the
1990s, and their views about the correctness of particular interventions will
aso berdevant in the future,

Internal debates within states

Politicd paties may hold different points of view concerning potentia
interventions, and the exchanges between them, notably in the parliaments
of democratic states, are a good opportunity to sate various arguments and
thus consder the percaved legitimacy of interventions. The generd lesson
from this important indicator is that politicd consensus concerning the
legitimacy of both collective and dae-led interventions grew during the
1990s. Politicd parties and forces tha have cast doubts upon military
interventions have been margindised. Indeed, in paliaments in Europe, the
debate about military interventions has not been very intense because the
magor paties have by and large favoured them. A brief examination of the

" See works on transnational civil society actors, in Muthiah Alagappa & Takashi
Ingouchi (eds.), International security management and the UN (Tokyo: United Na-
tions University, 1999).

2 See for instance the document United States Catholic Conference, The Harvest of
Justice is Sown in Peace, November 1993, at www.nccbuscc.org.
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evolution in some Western countries (two pivotal actors, Germany and
Japan, and the former neutral states) seems pertinent in this regard.

In Germany, the Gulf war and the conflict in Bosnia sparked a lively debate
about the use of force that was resolved by a decison of the German
Condtitutiond Court on 12 July 1994. Reflecting a median pogtion, the
ruling of the Court consdered that the use of the Bundeswehr abroad was in
conformity with the Condgtitution provided three conditions were met: (a) the
objectives of the military action must reinforce internationd peace and
security; (b) the action must be undertaken within a collective or inditu-
tiond structure (the Court mentioned the UN, NATO and WEU); and (C) its
use was subject to approva by the Bundestag. This decison generated a
nationa consensus that dlowed German participaion in severd actions,
including Kosovo. However, as Hanns Maull has indicated, participation in
the Kosovo operation, dthough within the limits established by the Congti-
tutiond Court, led Germany to cross two criticd thresholds fird, the
involvement of German forces in combat missons, and second, German
involvement in a military operation without an explicit mandae from the
Security Council.” Those steps were possible without bitter interna debate
because a ‘red-green’ codition was in power. Although more hedtant, the
political evolution under way in Jgoan is dmilaly indicative. The Japanese
conditution has unequivoca condraints on the use of Jgpanese Defence
Forces. However, the Gulf war and the necessity for stronger involvement in
peacekegping missions that were then being undertaken, especidly in
Cambodia, motivated the adoption of a law in 1992 that enabled particpa
tion in peacekeeping, on the bass of hodt-nation consensus, impartidity,
and the use of ams only in persond sdf-defence. The problems experienced
during the application of this redtrictionist gpproach to peacekeeping, as
wel as the increasing oOle of Japan in the UN system,” simulated a political
debate from 1998 onwards in which reform of the 1992 law was considered
in order to change the rule of persond sdf-defence and dlow the command
structure to ‘order’ the use of arms, if necessary.”> Eventudly, a review of

" Hanns W. Maull, ‘Germany and the use of force: still a “civilian power”?, Survival,

Summer 2000, pp. 56-80, at p. 59.
" Japan is the leading financial contributor state to the UN. See Anthony McDermott,
‘Japan’s financial contribution to the UN system: in pursuit of acceptance and stand-
ing’, International Peacekeeping, Summer 1999, pp. 64-88.
Masahiko Asada, ‘ Japanese experience in peacekeeping’, paper given at an 1SS-Japan
Institute of International Affairs Seminar, Paris, 24 March 1998.
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the Condtitution was launched in January 2000 to reform Article 9 and the
key clause renouncing the use of armed force.® Member states of the EU
that do not belong to either NATO or WEU (Audtria, Finland, Irdland and
Sweden) dso experienced an interesting evolution during the 1990s
Broadly spesking, their active participation in the development of the EU's
CFSP and, from December 1998, the CESDP, as wel as their unquaified
support for NATO's intervention in Kosovo, show that reformulaion of
their neutrdity policy is wdl under way. In any casg, it is obvious that those
countries a0 accept military intervention for humanitarian purposes, even
though some doubts remain. For indance, Audtria, like al other members of
the EU, subscribed to the declarations on Kosovo of the Berlin European
Council on 25 March 1999, which depicted an apocayptic Stuation and
declared that the use of force that NATO had dready started was judtified.
Nevertheess, Audtria closed its airgpace to NATO aircraft, possibly because
it congdered that the action was not sufficiently based on internationa
law.”

The legitimacy of intervention was consecrated by the political systems of
Western dates in the 1990s, in spite of the fact that parliaments had, at best,
only a supporting role. In the last few years, many important developments
on the internationd scene have been government-led, with the result that
parliamentary control of government action has been ‘relaxed’. However,
this does not mean that governments acted without democratic support. On
the contrary, this generd phenomenon is dealy the product of wide
national consensus on essentia  internationa  issues. Moreover, the com:
plexities and urgency of the chdlenges, paticularly in the fidd of security,
have imposed this pragmatic gpproach.”® The same dynamic has influenced

8 Although the main parties (and the government elected in summer 2000) support the

reform, a two-thirds majority in both houses of the Parliament and a subsequent refer-
endum are needed to modify the constitution. See Keesing’s Record of World Events,
January 2000, p. 43366.

See Gustav Gustenau, ‘ Towards a common European policy on security and defence:
an Austrian view of challenges to the “post-neutrals’ ’, Occasional Paper 14 (Paris:.
Institute for Security Studies of WEU, October 1999); and Daniel Keohane, ‘Realign-
ing neutrality? Irish defence policy and the EU’, Occasional Paper 24 (Paris. Institute
for Security Studies of WEU, March 2001).

For instance, the transformation of NATO and of the Western European Union, and the
development of a Common European Defence Policy since the Cologne European
Council of June 1999, have been made through intergovernmental declarations, without
waiting for lengthy parliamentary ratifications, and this has not been challenged by
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decisons about whether and how to intervene militarily. Some congtitutions
regulate precisdy who should decide the use of force dtributing the
primacy ether to the presdent (France, United States) or to parliament
(Germany). However, in other cases, the condtitution is not so clear, and yet
the trend has been to favour governmenta initiatives”® For indance, the
Spanish condtitution of 1978 requires prior paliamentary approva to
engage the country in a (traditional) war, but it does not eaborate upon what
should be done concerning participation in coercive measures decided by
the Security Council, or in humanitarian intervention. In spite of this Al
major political forces accepted the government’s implication in collective or
state-led interventions during the 1990s, under both centre-left and centre-
right mgorities.

State consensus

Perhaps the declared points of view of daes, which normdly teke into
account he academic debate, public opinion, media and the internal politica
debate, make up the most important building block for the legitimacy of
military interventions. Generaly spesking, despite wide agreement about
collective interventions authorised by the Security Council, states have been
very cautious about the possbility of intervening without a Security Coundil
mandate. This being the case, there were few public declarations on this
issue before the Kosovo crigs. It was the possbility of an intervertion in
Kosovo that compeled Western governments to eaborate public postions
from the end of 1998 onwards. The few months prior to the intervention
witnessed a simulating debate within and amongst states, which, as a reault,
produced a reaffirmation of the decison to intervene, particularly in France,
Germany and Itady.®° The subsequent military campaign was agpproved from
dl points of view (legdly, mordly, and politicdly) by adl 19 members of

parliaments. As for WEU, see Martin Ortega, ‘Some question on legal aspects’, in
Guido Lenzi (ed.), WEU at fifty (Paris: Institute for Security Studies of WEU, 1998),
pp. 2-4.

There are not many comparative studies on this issue. See, however, Vincenzo Falanga,
L’ autorisation de I’ engagement des forces armeés hors du territoire national, Memoire
pour I’ Ecole des Hautes Etudes | nternational es, Paris, 15 juillet 1999.

Catherine Guicherd has explained how the positions of those governments evolved. See
her ‘International law and the war in Kosovo', Survival, vol. 41-2, Summer 1999, at
pp. 26-9.
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NATO, as wdl as the 15 members of the European Union (4 of which are
not NATO members), and al 42 dates that participated in the April 1999
Washington summit. On 26 March 1999, two days after the air campaign
agang Yugodavia had darted, a draft resolution requesting an immediate
cessation of the use of force was submitted to the Security Council by the
Russan Federation, Belarus and India (the latter two not being members of
the Council a that time). The Council rgected the draft by a vote of three in
favour (China, Namibia, and the Russan Federation), to twelve agand. In
contrast, SC Resolution 1244 (10 June 1999), which sanctioned completion
of the military operaion and the withdravad of Yugodav forces from
Kosovo, was adopted by 14 votes in favour, with only one abstention
(Ching). The Genera Assembly annual sesson that darted in - September
1999, however, tested the dates points of view vis-avis the intervention.
Many doates bedonging to the Non-Aligned Movement (NAM) criticised
military intervention without a mandate from the Security Council, ether in
generd terms or, rarely, with implicit reference to Kosovo. Severa argu-
ments were presented, the most rdevant being: that military interventions
ae made to defend powerful date interests, even if they ae labdled
‘humanitarian’; that they are sdective; that they do not respect the principle
of non-interference in dtates, and that they do not respect the primacy of the
Security Council. However, other states declared that it was unacceptable to
use the dibi of date sovereignty to excuse grave violations of human rights.
This clash has led to the perception that there are two contending groups of
dates. Northern (or Western) dates that support military intervention, and
Southern daes that regard military intervention as an affront to ther
sovereignty. Such a profound divide would certainly impede the creation of
agloba mgority pogtion regarding the legitimacy of military interventions,

Indeed, the divide amongst dtates does not dlow the eaboration of a
Gengrd Assembly resolution or a political declaration with globa vaue,
that reflects the recent changes in the principle of non-intervention. How-
ever, the divide is not as acute as some commentators seem to believe. The
podtion that criticises military interventions is rather superficad and should
not be overestimated. To sart with, Chinese and Russan dttitudes towards
the Kosovo campaign, dlied to the apparently radica criticism of the Non
Aligned Movement, which was manifeted in a Declaration of the 115
NAM states on 23 September 1999, would suggest that even more assertive
action agang the intervention in Kosovo or againg military intervention in
generd could have been taken during the Generd Assembly. However, no
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resolution was adopted in that respect. Paragraph 3 of GA Resolution 54/62
(1 December 1999) on ‘Maintenance of internationa security — Stability and
devedopment in south-eastern Europe, reeffirms generd principles, such as
the observance of the UN Charter, respect for sovereign equality and
territorid integrity, and yet does not refer to the principle of non interven
tion. It should be re-stated that the Generd Assembly can take decisions on
the maintenance of international peace and security, in spite of the provison
contained in Article 12 of the UN Charter. This Article dates that the
Asembly must abgan if the Security Council is seized on a paticular
issue. However, the Assambly has repesatedly ignored this provison.®* The
most important precedent is GA Resolution 377 (1950), ‘Uniting for Peace,
in which the mgority of the Assembly, confronted by a veto in the Security
Council by the Soviet Union, and a the indstence of Western countries,
decided that the Assembly could use its recommendations to ded with
meatters affecting international pesce and security. More recently, some
implicit criticisms of Security Council decisons have been made when a
mgority in the Generd Assambly have been againg a particular course of
action. For example, paragraph 18 of GA Resolution 48/88 (20 December
1993) urged dates to asss in the defence of Bosnia-Herzegoving, thereby
contradicting the arms embargo that had been agreed by the Security
Council.®> Moreover, the Generd Assembly did not hedsitate to adopt a
resolution on the Stuation in the Middle East (20 October 2000) when the
Security Council had dready decided its podtion (Resolution 1322, 7
October 2000). In generd terms, this practice shows that the Generd
Assembly could recommend messures for the maintenance of internationd
peace and security whenever there is a dmilar Sademate in the Security
Council in the future. However, it aso demondrates that the Generd
Assembly might have adopted a resolution agans NATO's action in
Kosovo, or againg military intervention in genera in 1999, if this had been
the will of the mgority of UN members.

81 see Sydney Bailey (ed.), The procedure of the UN Security Council, 2" edn. (Oxford:
Clarendon, 1988), pp. 263-4; and N. D. White, Keeping the peace. The UN and the
maintenance of international peace and security (Manchester: Manchester University
Press, 1993), p. 132.

This GA resolution was adopted after an attempt by the non-aligned members of the
Security Council to pass a resolution along the same lines. See draft resolution submit-
ted to the Security Council, 3247 meeting (29 June 1993), UN Document S/25997,
rejected by six votesin favour (including the United States), and nine abstentions.
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It may be argued that the lack of assertive action on the part of critic Sates is
due to influence and pressure from Western states. It is herein submitted that
the lack of action is rather the product of the profoundly contradictory
nature of the criticiam, which weakens the podtion of critic gates. Condem+
nation of the Kosovo intervention or the concept of humanitarian interven
tion is inconsgent for five digtinct reasons. Firdly, a number of dates that
have criticdsed intervention have undertaken (both legitimate and illegiti-
mate) interventions from 1945, implying that they believe that intervention
is a necessaxry tool of ther foreign policy. Indead of meking an effort to
diginguish acceptable and unacceptable interventions, especidly when the
Security Council has sat a new internationd scene, they prefer to condemn
intervention indiscriminatdly, even though they may wel intervene in the
future and judtify their action employing various arguments.

Secondly, dates that criticise intervention have very different agendas. As a
reult, they do not dl mean the same things when they subscribe to a
declaration. For instance, a the beginning of the 54" Genera Assembly, the
NAM adopted a declaration which explicitly condemned dl military action
agang the sovereignty and territorid integrity of its members. Nevertheless,
this is understood differently by the members of the Movement. Not
surprisingly, the 178 paragraph-long communiqué, which dedt with many
conflicts in the world, contained explicit reservations on the pat of severd
dates, including India, Iran, Kuwait and Pakigan.®® The incumbent chair-
man of the Movement, Presdent Thabo Mbeki of South Africa, addressng
the conference that adopted the Declaration on 23 September 1999 said:

‘Can we, or are we ready, as NAM members, to assist each other, learn
from one another and act together to end tenson and resolve conflicts? Or
do we ddiberady deny oursdves the posshility of sharing these prob-
lems with one ancther by asserting our sate sovereignty? Should we not
rather engage in meaningful didogue and resolve our conflicts? . . . If we
are unable to address and resolve our problems, how can we then com
plain when powerful countries interfere and intervene in our affairs? 8

8 NAM Declaration of 23 September 1999, text inwww.nam.gov.za.
8  gSpeech by President Mbeki to the NAM, New York, 23 September 1999, at
WWW.gov.za.
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On 26 March 1999, Bahrein, Gabon, Gambia and Mdaysa, dl members of
the NAM, and non-permanent members of the Security Council at that time,
voted againg the draft resolution requesting the suspenson of the military
operation agang Yugodavia, and then in favour of Resolution 1244 on 10
June. Namibia, dso a member of the NAM, voted in favour of the Russan
draft, but then approved Resolution 1244.

Thirdly, the two permanent members that occasondly critidse military
interventions are not consgent ether. Although Russa criticised the extent
to which force was being used in Bosnia in September 1995, on the bass of
Resolutions 816 and 836 (1993), and strongly condemned NATO'’s inter-
vention in the Federd Republic of Yugodavia in 1999, it has accepted the
consequences of both actions, and has associated itsdf with dl the collective
measures that resulted from those military operations. For its part, China has
maintained a more coherent pogtion, since it has sysemdticaly abstained in
many SC Resolutions that have put in place a panoply of measures under
Chapter VII of the UN Charter. However, China has chosen to be a reluctant
observer rather than to veto the development of those measures. China's
lukewarm attitude is not intended to hamper collective interventions, but
rather it seeks to defend its own interests, and to limit date-led interven
tions. According to one commentator, Chinds man concern is ‘the impor-
tance of protecting its own territorid integrity and sovereignty (and that of
non-aigned countries, particularly since it was granted Observer datus by
the NAM in 1992) aganst Wedern-dominated internationd military,
politicd . . . and humanitarian intervention without agreement from the
country concerned.’®® Furthermore, a more podtive Chinese dtitude has
been apparent when collective intervention has taken place in East Ada,
with China taking a pro-active role, as was the case in Cambodia and East
Timor.®®

Fourthly, on some occasons criticiam of military intervention cannot be
differentiated from wider criticism directed towards the Security Council or
the international system. In this case, dtates are not only againg intervention
by dates without authorisation from the Security Council but dso agang
collective actions undertaken by the Security Council. India, for example,

8 saly Morphet, ‘China as a permanent member of the Security Council, October 1971-
December 1999', Security Dialogue, vol. 31-2, June 2000, pp. 151-66, at p. 165.

8 See Bates Gill & James Reilly, ‘Sovereignty, intervention and peacekeeping: the view
from Beijing’, Survival, Autumn 2000, pp. 41-59.
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opposes the idea of collective intervention according to Chapter VII of the
UN Charter, asit has been developed since 1990, maintaining that:

‘Nowhere in he United Nations Charter was the Security Council author-
ised to engage in humanitarian action . . . There was no role specified for
the Council in humanitarian law or human rights tresty law . . . Indeed,
humanitarian intervention would be illegd under the internationd legd
environment of today, as it violated, for example, the Declaration on
Friendly Redations, which prohibited intervention in the domedtic jurisdic-
tion of a State for any reason. For the Council to decide to ingtigate such
an intervention would undermine international law, leaving other Member
States powerless to undo the damage. In addition, the Council was not a
representative body, and other States might hold well-founded fears that it
could act for less lofty reasons.’®’

This of couse rases the quedion: wha is the red vaue of criticiam of
state-led interventions that, at the same time, condemns collective interven-
tions?

Ffthly, criticiam of intervention is adso occasonaly accompanied by urgent
requests for intervention. Iran provides an extreme example of what is a
contradictory  atitude, because while it favoured military intervention in
Bosnia and Kosovo, it smultaneoudy reected the concept of military
intervention. The day Resolution 1244 was adopted, the Iranian representa
tive said to the Security Council that his country welcomed a resolution that
was designed to ensure the safe and unimpeded return of al refugees and
interndly displaced persons to their homes in Kosovo, and to recognise dl
legiimete rights of the Kosovar Albanians, including the egtablishment of
Subgtantid  autonomy. ‘The whole 11-week enterprise would be judged
againg the achievement of those objectives, he added.®® Some months later,
the same representative said to the Council:

‘Enforcement action without the authorization by the Security Council
and in contempt of the Chater undermined the internationd security
system. The experience in Kosovo, where the Council falled to agree on a

87 Indian representative to the Security Council, UN Press Release SC/6818, 9 March
2000. But see Gilles Boquécat, ‘Une lecture de I'attitude de I'Inde durant la crise du
Golfe', in Etudes International es (Quebec), vol. 31-1, mars 2000, pp. 15-18.

8 UN Press Release SC/6686, 4011 Meeting, 10 June 1999.
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course of action and watched unsanctioned action by a regiond organisa
tion, was detrimenta to the basic principles of internationa relations.”®

The previous andyss suggests that the divide amongst dates over the
legitimacy of military intervention without a mandate from the Security
Council mugt be rdativised. Non-digned dates share a drict interpretation
of the generd principle of norrintervention, but they mantan different
points of view &bout its exact meaning. It is only logica that non-digned
countries such as India, Indonesia, Irag, Libya, Nigeria, Panama or Syria, to
name jus a few, have dissonant visons in this respect. The mgority that
counts is not the mgority of references in speeches that are not later
corroborated by votes What is more important is the overwheming
magority that was composed of states from the North and South, which was
observed in the Security Council againgt the draft resolution on 26 March
1999 and in favour of Resolution 1244. This mgority not only included
nonaigned dates, but aso two dtates that do not belong to the NAM,
Argentina and Brazil. Hidoricdly, these Lain American countries have
consgently defended the principle of norrintervention, and yet as members
of the Security Council during 1999 followed the magority voting peattern.
The Argentinian representative said to the Security Council, on 26 March
1999, that his country’s negéative vote was based on the vitd need to hdp
put an end to the extremey grave violations of human rights that had been
occurring in Kosovo. Therefore, the concluson must be that, dthough there
Is a large group of dates that in principle do not accept the legitimacy of
military interventions without authorisation from the Security Council, most
of internationa society does consder interventions as legitimate tools when
the attendant circumstances make the use of force absolutely necessary.

I nternational organisations

Reactions by internationd organisations were indicative of the basc
legitimecy of date-led military interventions in the 1990s. Obvioudy, the
Security Council’s reaction towards a particular ingtance of the use of force
Is the mogt ggnificant indicator, snce once the Security Council has
decided, the resolution does not represent the will of the dtates that voted
afirmatively, but rather conditutes an expresson of the will of the interna

89 UN Press Release SC/6818, 4109 Meeting, 9 March 2000.
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tiond community as a whole. Pronouncements by other UN bodies or other
international organisations are aso relevant. Indeed, if the target date is part
of a regiond organisation or dliance, it will normdly enjoy the solidarity of
the other member dates. Conversdy, if those organisations or aliances are
divided over intervention againg one of its members, this is indicaive of
mixed perceptions about its correctness. Thus, mgorities in votes may be a
vauable indication of percaived legitimacy. For example, dthough they
have only a politicd value, resolutions adopted by the General Assembly
(voting 75 to 20), and by the Organization of American States (voting 20 to
1) condemned US intervention in Panama in December 1989.°° Acting by
unanimity or mgority, the drength of the condemnation or the support
given to a specific intervention may dso be measured through the language
used in declarations produced. The conclusions of the European Council in
Belin, on 25 March 1999, are particularly pertinent to an understanding of
the EU members view that the Kosovo intervention was legitimate. The
European Council declared:

‘On the threshold of the 21t century, Europe cannot tolerate a humarnitar-
lan catastrophe in its midst. It cannot be permitted that, in the middle of
Europe, the predominant population of Kosovo is collectively deprived of
its rights and subjected to grave human rights abuses. We, the countries of
the European Union, are under a mord obligation to ensure tha indis-
criminate behaviour and violence, which became tangible in the massacre
a Racak in January 1999, are not repeated. We have a duty to ensure the
return to their homes of the hundreds of thousands of refugees and dis-
placed persons. Aggresson must not be rewarded. An aggressor must
know tha he will have to pay a high price. That is the lesson to be learnt
from the 20th century. . .

In the find andyss, we are responsible for securing peace and coopera
tion in the region. This is the way to guarantee our fundamenta European
vaues, i.e respect for human rights and the rights of minorities, interna-
tiond law, democratic indtitutions and the inviolability of borders’

A reflection of the UN's globd dgnificance, the role that successve UN
Secretaries-Generd  have played in the process that has led to increased
acceptability of intervention must be underscored. Former Secretaries

% See Karin von Hippel, Democracy by force: US military intervention in the Post-Cold
War world (Cambridge: Cambridge University Press, 2000), p. 46.
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Generd Javir Perez de Cudlar and Boutros Boutros-Ghdi helped to
consolidete the perceived legitimacy of collective intervention. Secretary-
Generd Kofi Annan has gone further and opened and animated the debate
about the posshility of limited date intervention for humanitarian reasons.
Indeed, Annan’'s voice is fet as authoritative everywhere, and his implict
criticisms of Operation Desert Fox in December 1998, and explicit support
for Operation Allied Force, must be teken serioudy. Interestingly, Kofi
Annan's speech a the Ditchley Foundation on 26 June 1998, in which he
eloquently outlined the argument, represented the darting point of the
present debate. After the Kosovo campaign, at the beginning of the 54th
Gened Assambly, he invited UN members to find new responses to the
dilemma posed by the tenson between date sovereignty and humanitarian
intervention. In a reference to the exchange in the Generad Assembly in
1999, Kofi Annan's excelent Millennium Report, which was presented in
March 2000, bravely addressed the issue again:

‘| aso accept that the principles of sovereignty and norrinterference offer
vital protection to smal and wesk States. But to the critics | would pose
this quedtion: if humanitarian intervention is indeed, an unacceptable
assault on sovereignty, how should we respond to a Rwanda, to a Sre-
brenica — to gross and systematic violaions of human rights tha offend
every precept of our common humanity?

We confront a red dilemma. Few would disagree that both the defence
of humanity and the defence of sovereignty are principles that must be
supported. Alas, that does not tell us which principle should prevail when
they are in conflict.

Humanitarian intervention is a sendtive issue, fraught with politicd
difficulty and not susceptible to eassy answers. But surdly no legd princi-
ple — not even sovereignty — can ever shidd crimes agang humanity.
Where such crimes occur and peaceful attempts to hdt them have been
exhausted, the Security Council has a mora duty to act on behaf of the
international community. The fact that we cannot protect people every-
where is no reason for doing nothing when we can. Armed intervention
must dways remain the option of last resort, but in the face of mass mur-
der it is an option that cannot be relinquished.’**

%1 Millennium Report of the Secretary General, UN Document A/54/2000, chapter 3. The
rhetorical fracture amongst states (already observed in the debate in the General As-
sembly in 1999) was criticised again by Kofi Annan in his report to the General As-
sembly of September 2000. UN Document A/55/1, para. 37.
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In conclusion, this account of the various eements (or building blocks) that
contribute to the legitimacy of military interventions suggests that, when al
building blocks coincide, broadly spesking, a postive assessment can be
made of some interventions carried out by dSates, even without previous
authorisation from the Security Council. A general sentiment, developed
during the 1990s, that collective action by the Security Council was neces-
say and legitimate, has recently been supplemented with the acceptance of
state-led humanitarian intervention. Kosovo has acted as the catayst for the
consolidation of relevant previous practice. Criticism of date-led humanitar-
ian intervention (and occasondly of collective intervention) from govern
ments (and public opinion and the media) of Russa, China, and non-digned
countries is not congsent, for those countries have supported intervention
on various occasons. In addition, Russa and many non-aigned countries
have accepted the outcome of recent humanitarian interventions. Therefore,
the pogtive humanitarian consequences of some interventions, and ther
contribution to peace and dability, judify the use of armed force, and its
inherent risks, in the eyes of the mgority of the international community.






Chapter Four

THE POLITICAL DIMENSION

On certain occasons, governments are compelled to decide whether, when
and how to intervene forcefully in other dates. This is a politicd decison
that takes into account a range of pragmatic condderaions, such as the
electorat€’s possble reaction, the potentia benefits for the intervener, the
feasbility of the operation, and other dates dtitudes A sudy of the
politicd eements tha have a beaing on any decison to intervene is
therefore needed. Nevertheless, it is not the purpose of this paper to analyse
exhaudively the complex decison-meking process that takes place in ether
democratic or nortdemocratic dates (or in the Security Council for that
matter) and eventudly leads to intervention. Rather, the objective is to
integrate the politicl dimenson in our andyss of military interventions.
This chepter introduces firg how the politicad evduation of a potentid
intervention is made. Traditiondly, military interventions were planned and
caried out in order to uphold the nationd interest of powerful dsates,
whereas contemporary interventions pursue wider  objectives, which
imposes a new gpproach to the politica decison to intervene. Also, con
temporary interventions ae normdly undertaken multilaerdly, so the
second section of this chepter examines diverse ttitudes vis-avis multilat-
erd intervention.

IV.1 Traditional and contemporary approaches. from national
intereststo collectiveinterests

Obvioudy enough, the very different gStuations concerning military inter-
vention before and after 1990, examined in Chapter One, imply two
different ways of deciding whether to intervene. Political congderations that
ae present when deciding imperidigic and colonid interventions by and
large differ from the politicd arguments that are weighed before launching
collective and humanitarian interventions. Therefore, two agpproaches to
underganding the politicdl dimenson of intervention can be identified. First
is the classcd gpproach, which only takes into account the reative pos-
tions of intervening sates. According to this gpproach, the politica decison
to intervene will be correct if the intervention actudly enhances the da€'s
power and influence. Indeed, for centuries the traditiona imperaive tha



62 Military intervention

drove dates to intervene was the promotion of nationd interests, and the
desre to improve their podtion on the internationd scene. Second, the
contemporary approach regards intervention as a means to attain other
objectives, such as sopping humanitarian catastrophes and  restoring
international peace and security. This gpproach is based on recognition that
there exig internationd or collective interess, as was the case during the
1990s. In theoretica terms, the classical approach corresponds to the redist
tradition of internationd rdations® If world politics is power palitics, then
dates will logicdly employ intervention whenever possible to project power
and increase ther influence. The redig argument, however, has cetan
difficulties to explan interventions in pursuit of broader objectives A
rationdist argument is thus needed to interpret the contemporary approach
to interventions. States can, and on occasons do, find common grounds to
intervene, s0 they act militarily to uphold generd vdues of the internaiond
community.

A cdosxr examinaion of the two politicd gpproaches to intervention is
cdled for. The traditionad politicd andyss of intervention is limited only to
an examingion of the advantages and disadvantages for the potentiad
intervener of intervening. This incdludes military-technicd feashility of an
intervention and the prospects of attaining the defined ends a an affordable
cos. Indeed, military-technicd arguments have often been the chief
congderation. There are two renowned American postions that employed
this pragmatic dance. On the one hand, Generd Douglas MacArthur
grongly backed military intervention in Ada Within the context of the
Truman Doctring, and the containment of communism, MacArthur was
aure, in October 1950, that America had sufficient means not only to control
the whole Korean peninsula but aso to re-open the Chinese civil war. On
the other hand, thirty-five years later, Secretary of Defense Caspar Wein
berger formulated a new doctrine (reportedly with the assstance of Colin
Powdl) tha grew out of the United StateS's disastrous experience in
Vietnam and the October 1983 attack on US Marines near Beirut that cost
240 lives. Given the new character of warfare (wars of nationa liberation,
the absence of a clear adversary, the role of the press), Weinberger placed
certain conditions on the use of American troops abroad. These included the

92 The three traditions — realism, rationalism and revolutionism — are described in Martin
Wight, International theory: the three traditions(Leicester: Leicester University Press,
1991).
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need for a clear objective for the misson, the use of overwhelming force,
cler and didinct politicd support and the promotion of the nationa
interest.”® The doctrine was &ter reformulated by Colin Powell, who, during
the Gulf war, indsted on the overwhelming use of force but dso a clear exit
drategy. A drict interpretation of these conditions makes it very unlikey
that a decison would be taken to launch any military action if there were not
an absolute guarantee of victory.**

There are dso recommendations from the academic world that develop the
classcd politica approach to intervention. Richard N. Haass maintains that
‘it is essentid to think in advance about the quedion of military interven
tion. Such condderation can asss in the planning of forces, help to prepare
the public and the Congress, sgnd adlies and adversaries, and shape
diplomatic undertakings'®® Haass proposes a lig of generd criteria on
which to base any decison on American intervention. They can be summa-
rised thus. interests are only a guide, tolerance for costs reflects the interests
a dake the purpose of the intervention must be clear, the adversary’s
response must be anticipated, neither victory nor an exit date should be
prerequisites, popular and congressona support are desrable but unneces-
say, the adversary is not the only audience, affecting internd politics
through the use of force is difficult, and media should not determine
policy.®®* Moreover, Haass employed his criteria through a study of twelve
recent American interventions. He explains, for indance, that intervention in
Panama had its roots in ‘in the growing estrangement . . . between the US
and Panamanian Defense Force (PDF) head Manuel Noriega, in Noriega's
involvement in narcatics trafficking, and in Noriega's decison to nullify the
results of the May 1989 dection’ He describes the intervention from a
grictly American point of view: ‘The United States employed what can only
be described as overwheming force given the relative weskness of the
adversary; from the outset, U.S. forces took the initiative via intense attacks

9 Caspar Weinberger, The Use of Military Power, speech to the National Press Club,

Washington, 28 November 1984.

In 1990, Colin Powell himsdf did not favour military action against Iraq. See the
review article by Eliot A. Cohen of Powell’s My American journey (New York: Ran-
dom House, 1995), in Foreign Affairs, November/December 1995, p. 107.

Richard N. Haass, Intervention. The use of American military force in the post-cold
war world (Washington DC: Carnegie Endowment for International Peace, 1994),
p. 68.

% Ipid., ch. 4.
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agang a wide range of targets throughout Panama . . . Within days, organ-
ized resstance disappeared and the principd misson of rendering the PDF
impotent was achieved.’®” Haass concludes that US objectives were
achieved, s0 the operation was modly effective. In an extensve sudy,
Yaacov Vertzberger, following a amilar logic, distinguishes between low to
moderate risk interventions (Granada, Panama, Czechodovakia), and high-
rnsk military interventions (Vietnam, Lebanon). He discusses the difficulties
of processng information and communicating it to decison-makers when
they have to assess the risks associated with a given intervention. Equdly,
Vertzberger underscores the psychologicad aspects of the politica decision,
when he didinguishes between risk-seeking and risk-averse decison
makers.”®

The cdasscd politicad agoproach to military intervention must be criticised
for two reasons. Fird, it only takes into account the intervener’s point of
view. Second, it is exclusvely based on the idea of nationd interest. As for
the firg, the politicd assessments of intervention commented on thus &r are
made by governments and authors from dates that have the capacity to
intervene, and evauate the advantages and disadvantages from a purely
parochia point of view, without taking into consderation the consequences
of a military operation for the target state. Indeed, Haass fails to mention the
repercussions for Panama of US intervention, and more baanced studies are
not so postive about ether the gppropriateness or the results of the Ameri-
can intervention. For example, Kain Von Hippd, &firms: ‘The lig of
blunders committed by the US government prior to and during the Panama
invason is weighty. Successve adminigrations had nurtured Noriega while
ignoring his illicit activity; US troops were not adequately prepared for nor
ovely interested in “naionbuilding’; cvilian agencies were not included in
the planning process, the rationdes for intervening were smoke-screens for
a more persona dispute between Bush and Noriega’®® On the accomplish
ment of the firg god formulated by Presdent Bush — to save American lives
— Von Hippd is not convinced ether: ‘More American lives were logt
during the invason than in the run-up to Operation Just Cause (twenty-three
US troops as againg one) . . . In addition, hundreds of Panamanian civilians
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Yaacov Y. |. Vertzberger, Risktaking and decisionmaking. Foreign military interven-
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Karin Von Hippel, Democracy by force: USmilitary intervention in the Post-Cold War
world (Cambridge: Cambridge University Press, 2000), p. 51.

99



The political dimension 65

were killed during the invason’!® Politicd evauations of interventions thet
only teke into condgderation the point of view of the powerful are countered
by other andyses that focus on the point of view of the powerless. These
emerge from governments and authors in countries tha have suffered
interventions. This is typicaly the case in Latin America, the Arab world
and other pats of the so-cdled South. Logicdly, a politicd andyss of
interventions from the dandpoint of the intervening powers must surely be
as fair as the andyss made from the standpoint of the target states, who aso
evduate the advantages and disadvantages of interventions for both their
countries and populations. Therefore, the classca gpproach to the politica
andyds of intervention has given way to a didogue of the deef between the
advocates of powerful states and the defenders of weak States.

Another objection to the classcd approach to the political dimenson of
interventions is that it egquates political expediency with nationd interests,
which, from an extreme redigic podtion, would absurdly suggest that it is
advissble to undertake a military intervention whenever the podtion of a
paticular date is renforced. This raises two difficult problems for the
redis concept of nationd interest. Firdt, nationd interests are, by definition,
‘nationd’, and therefore inherently conflictud with the nationd interests of
other gtates. If a government decides to intervene because it assumes that its
national interests require military action, other governments may bdieve
that specific military action runs counter to their own nationd interests. This
problem was amply illustrated during the Cold War and with the North
South divide. However, a better understanding of the problem occurs when
the nationd interests of dlies clash. Britain and France decided to intervene,
dong with Isad, agangt Egypt in the Suez Cand in 1956, to uphold ther
nationa interests which had been damaged by Nasser's nationdisation of
the Camd of which they were the main shareholders. Yet the intervention
was injurious to the nationa interests of the United States, which exerted
extengve political pressure on the interveners to withdraw their expedition
ary forces. Furthermore, following French withdrawd from the implementa-
tion of the ‘no-fly’ zones in southern Iraq and Operation Desert Fox in
December 1998, agrid dtrikes against southern Iraq were carried out by the
United Kingdom and the United States done. This military intervention led

190 |pid., p. 54. However, Von Hippel recognises the efforts for democratisation made by

the United States after the intervention. See also Max Hilaire, I nternational law and the
USmilitary intervention in the Western Hemisphere (The Hague: Kluwer, 1997), ch. 6.
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to a misunderstanding between dlies in the Security Council, impeded the
development of a common European policy towards the Gulf region, and
gave Iraq certain politica advantages. A second problem with the traditiona
politicd approach to intervention is the very definition of ‘naiond inter-
esds. Wha the ‘nationd’ or ‘vitd’ interests of a country are a a given time
cannot be taken for granted, because important aspects of those interests are
the object of a nationd consensus, whils other dements are keenly dis-
puted. In addition, governments have not aways correctly interpreted the
nationa interests of their own date, with the result that some interventions
have actively damaged nationd interests. Thus, whils a sate might act to
obtain a better podtion in the internationa system, the outcome may
actudly be a sarious setback, which makes the cadculaion of interests a
ddicate and inexact process. Since 1945, governments have repeatedly
miscaculated the price of many interventions. The history of the Cold War
period consgtently shows that intervention does not necessarily pay, and to
name Suez, Vienam and Afghanigan suffices to confirm this. Moreover,
even though governments have clamed to pursue ther nationd interest,
other type of consderations, such as economic amhbitions, interna politica
factors, dectord campaigns and ideology, have influenced their judgement
and prevailed over a pure concept of nationa interest.**

In the present post-Cold War international community, the traditiond
gpproach to the politicd dimenson of interventions must be abandoned.
Indeed, to base interventions exclusvely on nationa politicd consderaions
represents an obsolete vison of the world. If this were to continue to be the
case, interventions would reman an ingrument of the mgor powers, thus
conggning citizens of amdl dates to second-class datus, denying them the
same human and politica rights as others. The corollary of this gpproach
would be to find adequate rhetoricd arguments to judify one€'s own inter-
ventions, whilst cynicadly condemning others' interventions.

Therefore, the classca approach to the politicd dimenson of intervention
is usgful neither for an appropriate understanding of the complexity of
intervention nor for the condruction of a new theory of intervention in the
post-Cold War world. A contemporary approach to the political dimension
should contribute to determining whether a military intervention is politi-

101 See James Meernik, ‘Modeling international crises and the political use of military
force by the USA’, Journal of Peace Research, vol. 37-5, September 2000, pp. 547-62.
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cdly advisble from a generd point of view, rather than that of a potentid
intervener. In the present internationa order, military intervention should be
a function of the generd interet, which means that in politicd caculaions
about whether to intervene, ‘nationd interests should be replaced by
‘collective interedts, or even by ‘globd interests. That sad, if defining
nationa interests is cumbersome, a definition of ‘collective interests  will
present far more acute chalenges. However, some badic criteria could be
edablished. In cdassica ‘Wesphdian' (i.e. State-centric) society, while
unilaterd interventions were usudly caried out in pursuit of nationd
interests, they sometimes contributed to the mantenance of a hedthy
balance of power. Stephen Krasner, for example, points out that in the padt,
interventions ‘have been associated with power asymmetries, not  with
consensus regarding vaues';*? however, some interventions contributed to
the ‘common good’, such as internationd dability or the protection of
minorities. Although it was not a typica date-to-date intervention, because
it mainly involved action a sea, one widdly accepted example was Britan's
determination to abolish the dave trade in mid-nineteenth century. As
Krasner recdls, ‘the dave trade did not in any direct way threaten the
politicd or teritorid integrity of Britain, yet British governments commit-
ted treasure, ams, and lives to secure its totd abolition.’**®* The postive
globa gde-effects of interventions made for sdf-defence purposes were
discussed in the previous chapter when four cases of acceptable intervention
that took place in the 1970s were described. Moreover, illegd and illegiti-
mate interventions may adso have some podtive effects on the globd
balance of power, and thus on international peace and security, athough this
assertion is more difficult to support. Rightly or wrongly, it might be argued
that Turkey’s occupation of northern Cyprus snce July 1974 has been
ingrumental in lowering tenson in the Aegean Sea, and that Syrian inter-
vention in Lebanon since 1976 likewise restored some order in that troubled
country, thus contributing to the badance of power in the region. Those
possible postive effects, however, are s0 vague and uncertain that they do
not adequately contribute to a general definition of collective interests.

102 Stephen D. Krasner, ‘Sovereignty and intervention’, in Gene Lyons & Michael
Mastanduno (eds.), Beyond Westphalia? State sovereignty and international interven-
tion (Baltimore and London: Johns Hopkins University Press, 1995), p. 248.

Ibid, p. 247. Some coercive actions were made in Brazilian ports. See also Chaim
Kaufmann & Robert Pape, ‘Explaining costly international moral action: Britain's
sixty-year campaign agains the Atlantic slave trade’, International Organization,
vol. 53, Autumn 1999, pp. 631-68.
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Prior to the Second World War, or even during the Cold War, it was
difficult to find dgnificant common grounds for the enunciation of a globd
interest. However, after 1990, more tangible parameters that help to define
such a concept become apparent. Events in the post-Cold War period have
congantly suggested that a broad mgority of the internationd community
have common interests, which has permitted far-reaching developments and
collective actions. In the light of this experience, the most rdiable way to
define globd interests is to link them to the purposes and principles of the
UN Charter. All gates, from the democracies that won the Second World
War, drafted the Charter, and imbued it with democratic values, to states
that obtained their independence thereafter and contributed to the develop-
ment of those principles, agree that the purposes and principles of the
United Nations are the broadest formulation of the politicd underpinnings
of the present internationd community. Nowadays, therefore, after a
disappointing record of interventions in the twentieth century, the key test in
determining whether a military intervention is politicaly gppropriate is to
decide whether it redises the purposes and principles of the UN Charter.

V.2 Attitudestowards multilateral intervention

Admittedly, the last datement is too vague. In the face of a criss or a civil
war, when do the purposes and principles of the UN Charter impose a
military intervention? How can collective interests that cdl for intervention
from a politicd point of view be identified in specific cases? In actud fact,
the search for common grounds for intervention is made through multilat-
gd exchanges, in which different nationd pogtions eventudly lead to an
agreement. ‘Globd interests are thus defined on a case-by-case basis as a
result of multilaterd negotiations. During the 1990s, this multilatera
process gave way both to Security Council authorisations to launch collec-
tive interventions and to multilateral date-led interventions. A case in point
IS the debate over intervention in Bosnia that took place particularly
between the United States, EU members and Russia from 1993 to 1995.'%
This is not to say that unilatera interventions cannot serve generd interedts,
a was the case with the French intervention in Centrd Africa and the

104 See Stephen Larrabee, ‘ Implications for transatlantic relations’, in Mathias Jopp (ed.),
‘The implications of the Yugoslav crisis for Western Europe's foreign relations’,
Chaillot Paper 17 (Paris: Institute for Security Studies of WEU, October 1994), pp. 17-
3A.
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British intervention in Sierra Leone. However, the multilatera approach that
has been recently followed assures the integration of various nationa
interests and the definition of a broader common interest.

The nationd and international political debates over intervention witnessed
in the 1990s reflect a new phenomenon, and do not resemble classca or
Cold War debates on intervention. Normdly, unilatera interventions were
planned secretly and made use of the dement of surprise. The internaiond
debate thereafter was limited to ether an endorsement or criticism of the
intervention. Today, military interventions are usudly discussed a length,
before they take place, with different points of view being contrasted.
Naturdly, the same military-technical issues are adso consdered, but since
the political objectives are collective, current debates have implications that
ae a ya unknown. This ‘multilaterdisation’ of the decison-making
process conditions nationa interests within the framework of more generd
interests. Hence, open debate about an intervention renders any decison
more objective, thereby reducing subjectivity.

The new political decison-making process leading to military intervention
has at least four visible consequences.

- The process is more complicated, since it includes politicad exchanges
between dates on sendtive issues. In this respect, it is reveding that
NATO's intervention over Kosovo was followed by complaints from both
gdes of the Atlantic about the complexities of the decison-making
mechanisms.

- The objectives of an intervention tend not to be as smple as changing a
government or dtering a specific aspect of the target date's foreign or
internd  policy. Aveting a humanitarian catadrophe and maintaining
international peace and security are much more intricate and ddicate tasks
than those of traditiond intervention.

- Globd and regiond internationd organisations play a new role. In the
post-Cold War world, the nature of a decison to intervene makes intense
negotiations in the UN, regiona organisations and ad hoc groupings
inevitable.

- Lega and mora congderations come to the fore, with respect for interne-
tiond humantarian law being paticulaly emphessed. The fact that
vaious dates are jointly conddering and carrying out military interven:
tions in the public gaze creates a sort of dynamic of sdf-containment,
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together with a loose socid obligation that reinforces the vaue of legd
norms.

Because this is a genera study of the various aspects of intervention, this
paper cannot address the many practica aspects of multilatera intervention
(or multilaterd military operations), which have been the object of many a
Sudy-lOS

What is rdevant for the purposes of this paper, however, is the atitude of
daes vis-avis multilaterd intervention. The EU member daes as wdl as
the United States under both mandates of Presdent Clinton, have promoted
a multilaterd approach to military intervention during the last decade. Of
course, dl European dates and the United States have nationd interests (just
like any other gtae), and uphold them in various ways. However, as far as
the use of amed force is concerned, their nationd interests have not
compelled them to intervene unilaerdly in other daes in that period.
Indeed, the main argument for date-led interventions in which those dates
have participated has been the promotion of common interests. During the
1990s, multilaterd exchanges certainly exised both when naiond interests
were more directly involved and when they were not. Examples of coinci-
dence of nationd and globd interests are the interventions in Bosnia and
Kosovo. Indeed, while collective and state-led interventions in the Bakans
were not soldy provoked by Western nationd interests, it is obvious that
Western states regarded stability in the region as a most desirable objective.
Nationd interests were not so evidently present in the (collective and State-
led) interventions in East Timor and Serra Leone, and yet European dates
played an important role in them.

A subtle and gradua convergence between the nationd interests of Western
dates and globa interests was evident during the 1990s. This evolution is
particularly interesting with regard to the United States. In 1991, President
George Bush promised a ‘kinder, gentler’ foreign policy in a ‘new world
order’. Since American foreign policy was reformulated in September 1993
under President Clinton, the US government has followed a policy of
international  engagement, avoided unilateralism, and has supported democ-

105 See for example, Coalition military operations, Report of a French-German-UK-US
working group (Arlington: US Crest, April 2000); and Report of the Panel on UN
Peace Operations, Lakdar Brahimi, Rapporteur, UN documents A/55/305, and
S/2000/809.
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racy throughout the world. Following the unilaterd adventures of the 1980s
in Grenada, Nicaragua and Panama, the United States has not undertaken
any military intervention on the American continent for over a decade,
which is a ‘fird’. The military operation in Haiti, mandated by the Security
Council and carried out with wide internationd support in 1994, is a modd
of how things have changed in this respect. At the same time, the United
States has led a number of collective interventions, participated with other
countries in peace support operations, and refrained from using its power of
veto in the Security Council. In spite of its undisputed political and military
supremacy, the United States has chosen to act in a collective, multilatera
framework and, with the exception of isolated military actions agang Irag,
Sudan and Afghanigan, has not intervened unilaterdly since the end of the
Cold War. This new stance has implied a dow but certain redefinition of the
concept of American nationd interest. In an important speech on foreign
policy ddivered in San Francisco on 26 February 1999, President Clinton
established pardlds between interests and principles:

‘It's easy, for example, to say that we redly have no interests in who lives
in this or that valey in Bosnia, or who owns a drip of brushland in the
Horn of Africa, or some piece of parched earth by the Jordan River. But
the true measure of our interests lies not in how smdl or digant these
places are, or in whether we have trouble pronouncing their names. The
question we must ask is, what are the consequences to our security of
letting conflicts fester and spread. We cannot, indeed, we should not, do
everything or be everywhere. But where our vaues and our interests are
a stake, and where we can make a difference, we must be prepared to do
0. And we must remember that the red chdlenge of foreign policy is to
deal with problems before they harm our nationd interests’

Presdent Clinton dso attacked the myopic podtion of those who beieve
that the United States should not participate in peacekeeping:

‘It isin our interest to be a peacemaker, not because we think we make dl
. . . differences go away, but because, in over 200 years of hard effort here
a home, and with bitter and good experiences around the world, we have
learned that the world works better when differences are resolved by the
force of argument rather than the force of arms’’
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Presdentiad Decison Directive Number 25 of 3 May 1994 had dready
dated that American troops would participate in peacekesping when there
was a serious threat to, or breach of, internationad peace and security, but
that the deployment would above dl haveto ‘advance US interests .

However, the Clinton adminigration has now been replaced by tha of
Presdent Bush, who seems to have different idess. Indeed, dthough foreign
policy issues were not a the centre of the 2000 presidentid campaign, a
deep rift clearly existed between the two parties. Certainly, the now cee-
brated exchange of views that took place in the periodicd Foreign Policy
underlined the extent of the divide between the two Weltanschauungen. On
the ane hand, the Republican side stressed the need to come back to the idea
of nationd interest as the foundaion of American foreign policy. Drawing
largdy on the findings of the independent ‘Commisson on Ameicas
National Interests’ which presented a report during the 1996 campaign,
Condoleezza Rice said that a Republican administration would re-focus US
foregn policy soldy on the naiond interest and the pursuit of key priori-
ties, the firg of which was ‘to ensure that America’'s military can deter war,
project power, and fight in defense of its interests if deterrence fails .'*® This
militarised conception of foreign policy included a marked reluctance to use
American troops for operations other than war,'®” the need to find a new
enemy dfter the fal of the Soviet Union, and a causd link between the
American economy and military action.'® On the other side, Samuel Berger
made a spirited defence of Presdent Clinton's foreign policy. His point of
departure was not a return to past doctrines, but rather an doquent review of
higory. He sad that, in the Cold War, ‘even the doctrine of containment
was inadequate: it led us wdl in our dedings with the Soviet empire in

106 Condoleezza Rice, ‘ Promoting the national interest’, Foreign Affairs, January/February
2000, pp. 45-62, at p. 46. Ms Rice was a member of the aforesaid Commission in 1996.
‘Because the military cannot, by definition, do anything decisive in these “humanitar-
ian” crises, the chances of misreading the situation and ending up in very difficult
circumstances are very high . . . The president must remember that the military is a
special instrument. Itislethal, and it ismeant to be.” Ibid., p. 53.

In Rice's words, ‘The global economy demands economic liberalization, greater
openess and transparency . . . International economic policies that leverage the advan-
tages of the American economy and expand free trade are the decisive tools in shaping
international politics . . . Yet peace is the first and most important condition for contin-
ued prosperity and freedom. America's military power must be secure because the
United Statesis the only guarantor of global peace and stability. The current neglect of
America samed forces threatensits ability to maintain peace.’ Ibid, p. 50.
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Europe, but it led us astray in locad dtruggles dsewhere’'® The United
States followed a policy of engagement in the 1990s ‘for reasons unique to
our globa age. Fird, regions endlesdy mired in conflict are increasngly
likely to become breeding grounds for extremism and terror . . . Second, as
globdization has raised the drategic cost of indifference to locad conflict, it
has dso raised the moral cost . . . Findly, the disproportionate power
America enjoys today is more likely to be accepted by other nations if we
ue it for something more than sdf-protection.” Therefore, according to
Berger, when the President endeavours to bring peace to conflicts where the
United States has no drategic interests, this attitude ‘demolishes perceptions
that an dl-powerful America is an arogant America. It earns us influence
that raw power alone cannot purchase, while guarding againgt resentment
that could erode our influence’*® Equdly, a further redefinition of naiond
interests has been requested by a substantid current of American experts.
Joseph Nye, for example, has proposed a thorough rethink of the idea of
nationd interest in the information age, in effect, basng American nationd
interest upon certain globd principles.

‘In a democracy, the nationd interest . . . can include values such as
human rights and democracy, if the public feds that those vaues are o
important to its identity that it is willing to pay a price to promote them.
The American people dearly think that their interests include certain
vaues and their promotion abroad . . . A democratic definition of the
nationd interest does not accept the digtinction between a mordity-based
and an interest-based foreign policy.” **

199 samuel R. Berger, ‘A foreign policy for the global age’, Foreign Affairs, Novem

ber/December 2000, pp. 22-39, a p. 34.

The last two quotations are from Ibid., pp. 29-30, and p. 30 respectively.

111 Joseph Nye, Jr., ‘Redefining the national interest’, Foreign Affairs, July/August 1999,
pp. 22-35, at pp. 23-4. See also Tom Farer (ed.), Beyond sovereignty: collectively de-
fending democracy in the Americas (Baltimore: Johns Hopkins University, 1996). The
negative implications of unilateral interventionism have also been analysed by Antonia
Chayes & Abram Chayes, Planning for intervention: International cooperation in
conflict management (The Hague: Kluwer, 1999), who conclude (p. 212): ‘there are
likely to be few Grenadas or Panamas in the future . . . Pressures on government from
American business, are more in the direction of greater international cooperation, than
for untrammeled superpower freedom. Business executives measure the price they
must pay, and how it affects their profits. . . On unilateralism, it may seem as if there
are two steps backward for every step forward, but the facts of life become even more
compelling, that sequence seems to get reversed, and in some areas, even leaps forward
aretaken.’
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The find outcome of this debate about nationd interest in the United States
cannot be foreseen. A superpower will aways be tempted to act militarily
even agang the express will of its dlies, and the mgority of the interna
tiond community. In addition, the United States, as the only world super-
power, has the man responghility for mantaning internationd peace and
security a the globa leve, for which it enjoys the solid support of its alies.
However, the slit observed during the 2000 presdentid campaign shows
that the United States is a globa power with two different visons of the
world.*2 If the quoted articles by Rice and Berger epitomise the positions, a
ningeenth century vison dts uncomfortably dongsde a twenty-firg
century outlook. The obsessve indstence on a concept such as the nationd
interest is reminiscent of empire, with a marked disregard for the rest of the
world. Peter Trubowitz has recently studied various definitions of American
nationd interest in contemporary higtory, and has concluded that ‘there is no
gngle nationd interest. Andyss who assume that America has a discernible
national interet whose defense should determine its relations with other
nations are unable to explan the perdgent falure to achieve domestic
consensus on internationd  objectives’®* The very exigence of such a
profound divergence in American politica circles suggedts that the so-cdled
nationd interest is not so much ‘nationa’ as partisan.

The member dates of the EU do not suffer from the same contradiction.
Each of them supports the idea that nationd interests must be consistent
with more generd interess. The search for common interests must be made
multilaterdly, both a the European leve and globdly. Following colonidist
adventures and more recent episodes, such as the Suez crids, European
states do not favour sate-led military intervention when it is not intended to
uphold collective interests, namely to avert humanitarian crises and restore
international peace and security. In one way or another, dl EU members
contributed  effectively to developing this vison during the 1990s. Thus,
Hubert Védrine, the French Foreign Miniger, recently sad: ‘We must
continue to defend our vita interests, as dways . . . On the other hand, if

12 A bipartisan group of experts, chaired by Frank Carlucci, Robert Hunter and Zalmay
Khalizad, and sponsored by RAND, produced a report in November 2000 indicating
consensual priorities for the new president. Some disagreements, though, persisted
amongst members of the group.

113 peter Trubowitz, Defining the national interest: conflict and change in American
foreign policy (Chicago: University of Chicago Press, 1998), quoted by Joseph Nye, in
Foreign Affairs, July/August 1999, pp. 22-3.
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one is to promote ideas and attain new gods . . . one cannot act done . . .
One must be cagpable of convincing others, of forming groups . . . which
implies a type of coexigence that is in contradiction to some of our nationd
reflexes’'** In the lagt few years, however, the British government has made
a specific contribution, basng humanitarian intervention expresdy on both
nationd and collective interests. Prime Miniser Tony Blar has suggested
that intervention in Kosovo, for example, upheld globd vaues but that it
adso took into account nationd interests. He said: ‘The mass expulson of
ethnic Albanians from Kosovo demanded the notice d the rest of the world.
But it does make a difference that this is taking place in such a combudtible
part of Europe’! Equaly, when the United Kingdom decided to intervene
in Sera Leone, the British Prime Miniger sad: ‘It is dso in our nationa
interest to do what we can to support the UN and to tackle ingtability in
world affars wherever we can ... For ingability, even thousands of miles
away, can lead, for instance, to fewer jobs back home, to more drugs on our
stregts, more refugees in the world.’*** Given the existence of other ap-
proaches, the continued support for a contemporary, multilateral approach to
military intervention on the part of EU member dates is paramount. As will
be shown in Chapter S, future military action by the EU military force will
be influenced of necessty by the podstion of EU members concerning
military intervention.

The concluson of this chepter can be summarised as follows. A complete
andysgs of intervention must take the politicd dement into account.
However, classcd consderations of the political circumstances of interven
tions were based dmost exclusvely on the nationa interests of powerful
dates, which, of course, resulted in serious clashes amongst them as well as
abuses againgt weaker dates. A redefinition of the politicd aspects of
interventions is required in the post-Cold War world, to accommodate
different points of view and to define collective interets that judify
intervention. Of course, this globd gpproach to the undertaking of military
interventions renders the decison-making process more complicated, but
this is unavoidable given the different nationd pogtions concerning
intervention. The United States followed a multilaterd gpproach to (collec-

14 see, for example, Hubert Védrine et Dominique Moi si, Les cartes de la France a
I"heure de la mondialisation (Paris. Fayard, 2000), pp. 49-50.
15 Tony Blair, ‘ Doctrine of the international community’, speech given on 22 April 1999.
® Britain's role in Sierra Leone: Prime Minister's broadcast, 19 May 2000, at
www.number-10.gov.uk.
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tive and date-led) military intervention during the 1990s. In fact, with the
exception of a few cases of unilatera punitive intervention, the US admini-
gration has negotiated collective interventions in the UN, and interventions
not authorised by the Security Council with its NATO dlies. It remans to
be seen whether the new American adminigration continues to pursue this
multilatera policy, which insures tha intervention is undertaken in order to
uphold the purposes and principles of the UN Charter, or rather adopts a
policy based on a unilateral and antiquated interpretation of the nationd
interest. The member dates of the EU have dso contributed actively to a
redefinition of the politicad aspects of military intervention over the lagt
decade. The European view is that nationa interests must be taken into
account, but that military intervention should not be based solely on nationd
interests but aso on collective interests. Indeed, Europ€'s standpoint has
been very influentid in the process of creating of a new principle of limited
intervention.



Chapter Five

THE PRINCIPLE OF LIMITED INTERVENTION

It is clear that the old legdidic principle of non-intervention is changing,
and tha a movement towards a new principle of limited intervention is
ganing momentum. But while it is one thing to verify the exigence of a
tendency, it is quite another to determine its precise limits and content. This
chepter andyses the substance of the nascent principle of limited interven-
tion, tracing developments over the last decade. The task is a chdlenging
one, because the enunciation of the principle must take into account the
three dimensons described in previous chapters, where it was shown how
the rules of internationd law on military intervention are evolving, to what
extent dtates and public opinion increesngly deem some interventions
legitimate, and why politicd congderaions meke some interventions
advisablein order to maintain internationa peace and security.

However, fundamenta principles of internationd relations are not ordinary
rules of international law, as was pointed out in Chapter One. The descrip-
tion of a new principle is not therefore the proposd of a new regulation in
the fidd of internationd law, a technicd exercise that would be circum
scribed in the fird, legd dimenson. Some legd scholars have reflected
about the new shgpe tha the legd regulation on intervention should take,
and have put forward recommendations, as was seen in Chapter Two.
Moreover, the purpose of this chapter is not to rethink either the legtimacy
or the mordity of interventions. In the lagt few years, and especidly as a
result of the Kosovo intervention, there have been many academic reviews
of the ‘just war' theory,"” but these are not immediately germane to our
purposes. Nor, findly, is the am to define the necessary politica conditions
for military intervention. Instead, the purpose of this chapter is to describe
the substance of the principle of limited intervention and its consegquences
for the internationa order, from a European point of view. The first section
introduces an account of the new principle of limited intervention, through

17 See David Fischer, ‘The ethics of intervention’, in Survival, Spring 1994, pp. 51-9;
Tony Pfaff, Peacekeeping and the just war tradition (Carlisle, PA: Strategic Studies
Institute, September 2000); Hugh Beach & Roy Ishister, Old wine, new bottle: the just
war tradition and humanitarian intervention (London: International Security Informa-
tion Service, October 2000); and Bjan Mdler, ‘Kosovo and the just war tradition’,
Copenhagen Peace Research Institute (COPRI), Working Papers 28, 2000.



78 Military intervention

the definition of eght criteria by which the acceptability of an intervention
may be judged, grouped in four clusters (@ Whether and when to inter-
vene?, (b) How should the intervention be redised?, (¢) Who may inter-
vene?, and (d) The primacy of the Security Council. The second section lists
the gtuaions in which intevention is not pemitted, whilst the third
presents a number of issues related to the gpplication of the new principle.

V.1 Acceptability criteria
Whether and when to intervene?

Recent practice has introduced a capita digtinction between collective
interventions and date-led interventions, and this difference must be the
point of departure of the principle of limited intervention. On the one hand,
the UN Security Council may decide to intervene in a given date, irrespec-
tive of its government’'s consent, to mantan or restore internationd peace
and security, in application d Chapter VII of the UN Charter. A number of
circumstances may be consdered by the Security Council to be threats to
peece and security (civil drife, humanitarian crises, attack to protected
zones, the politicd dtuation, etc.) that judtify a resort to military force. The
only limits that the UN Security Council must respect are the procedural and
subgtantive conditions st forth in the Charter.!*® In dlowing the Security
Council to act coercivey, UN members accept that it acts as a globa body
in the name of the whole internationd community. On the other hand, for
ther pat, individud daes can dso intervene militarily, even without the
authorisation of the UN Security Council, but only under certain drictly
defined conditions which are discussed lEow. There is a growing consensus
on the need to respect such conditions, and recognition that they are centra
to the principle*®

118 See Martin Ortega Carcelen, Hacia un gobierno mundial (Salamanca: Hesperides,
1995), chap. 4-6.

Similar conditions or criteria have been spelt out in official speeches (see for example,
Robin Cook, ‘Guiding humanitarian intervention’, 19 July 2000) and in recent publica-
tions: Danish Report, pp. 106-11; Barend ter Haar (2000), pp. 67-79); and Independent
International Commission on Kosovo, The Kosovo Report (Oxford: Oxford University
Press, 2000), referred to hereinafter as Kosovo Report, pp. 185-95. Some of these crite-
ria are reminiscent of the just war theory, but they are different in nature; for example,
the just war theory does not include references to the UN Charter or the Security Coun-
cil. Compare works cited in the present note with those cited in note 117.
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1. Sates may intervene to avert overwhelming humanitarian catastrophes
that put at risk international peace and security. State-led military interven-
tion in other states may be undertaken when forceful action can prevent or
sop a humanitarian catastrophe. The rationde behind generd acceptance of
this intervention is that the principle of protection of human rights, particu-
larly when they ae serioudy threstened by violent conflicts, judifies
externd military action in the absence of an effective response by the
government and by the Security Council. The principle of limited interven-
tion, which dlows intervention in such Stuations, is a remarkable evolution
with respect to the previous legdidic verson of the principle, and yet the
new principle does not recognise other kinds of judtification. States cannot
intervene in a civil war, to uphold sdf-determination or democracy, or for
any other subgtantive motives, in the absence of an overwhdming human-
tarian catastrophe.

With a view to describing the dtuations that can be qudified as humanitar-
ilan catadtrophes in a generd yet objective way, the Danish Report on
humanitarian intervention presents a pertinent solution: to adopt the defini-
tion of the most serious crimes of concern to the international community as
a whole given in the 1998 Saute of the Internationd Crimind Court.
Genocide, crimes agang humanity ad serious violations of internationd
humanitarian law ae three wel-known concepts in internationa law tha
give a farly precise ddfinition of the humanitarian dStudtions that may
judtify military intervention.*2°

One interesting aspect of relevant cases of legitimae intervention is that
they were undertaken not only to avert humanitarian catastrophes but also to
maintain internationa peace and security in the regions in question. In fact,
legitimate interventions in the 1970s were undertaken to deferd territory but
they dso had the effect of ending humanitarian disasters and bringing about
gability. In the 1990s, a conceptud link between humanitarian catastrophes
and international peace and security was edtablished by the Security
Council. Moreover, state-led legitimate interventions over the last decade
have been undertaken in the pursuit of both objectives smultaneoudy.

120 panish Report, pp. 106-7. See Articles 68 of the 1998 Statute of the International
Criminal Court.
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Although this coincidence is present in many cases of collective interven
tion and in dl ingdances of limited intervention, it was most explicitly noted
in the case of Kosovo. Indeed, a successon of armed conflicts in former
Yugodavia had provoked great ingtability in the region during the 1990s,
and the 1999 intervention sought to put an end to that Stuation. Before and
after the intervention, representatives from NATO member dates stressed
that, in its Resolution 1199, the Security Council had declared that the
deterioration of the dtuation in Kosovo condituted a threat to peace and
security in the region. Smilarly, paragrgph 16 of the Washington commu-
niqué, adopted at NATO's 50th anniversary summit, affirms. ‘The continu-
ing crigs in and around Kosovo threatens to further destabilise areas beyond
the FRY. The potentid for wider ingability underscores the need for a
comprehensve gpproach to the dabilisation of the criss region in South
Eastern Europe. We recognise and endorse the crucid importance of making
South-Eastern Europe a region free from violence and ingability.’ In other
words, through their intervention, NATO countries acted to avert a lumani-
tarian catastrophe and to restore peace and dability in the region. Both
reasons were dways cited smultaneoudy; NATO never clamed to act to
maintan peace and dability excusvely, and this illudrates an importat
aspect of the new principle.

NATO's intervention confirmed the Alliance€s new role as guarantor of
peace and dability in the region. This role has to be differentiated from that
which other interventions played in the past. In Chapter Four, the politicd
function of some interventions as indruments for keeping the bdance of
power was mentioned, yet this politicadl meaning had to be found outsde the
framework of the UN Charter. Those interventions were normaly not only
illegd but dso illegitimate, even if the internationd system tolerated them
temporarily because they enhanced dability in drategic terms. In contradt,
NATO's regiond role has been widdy perceived as legitimae and in
accordance with the purposes and principles of the UN Charter, and was
later implicitly recognised by the Security Council. Therefore, NATO's role
is a regiona contribution to globa internationa peace and security, just as
sdf-defence is an individud contribution to the same end. Being an inherent
right of the dtate, sdlf-defence is enshrined in Article 51 of the UN Charter.
However, the new role of regiond organisations with regard to internaiond
peace and security, particularly the rdationship between the UN and NATO,
will have to be worked out on the basis of relevant practice.
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This development is so nove that it is for the present hard to draw definitive
lessons. Nevertheless, it is clear that NATO's regiond role is in conformity
with the UN Charter. The Alliances April 1999 new Strategic Concept
presents NATO as a body that is ready to contribute actively to criss
management in the Euro-Atlantic area, dong with other organisations. This
does not mean that NATO is supplanting the UN Security Council in this
area, snce NATO underscores that the Security Council has the primary
reponsbility for the mantenance of internationd peace and security.
Indeed, NATO's Strategic Concept suggests that there is a panoply of
organisations that can contribute to the same end, each one with its specific
capabilities. It is true that the Strategic Concept refers to risks that may
affect members security and therefore require action, possbly out-of-area
action. But those risks are not just a threat to NATO members, they aso
threaten other dates in the area, and internationd peace and security in
broader terms. Paragraph 20 of the Concept states that: ‘ The security of the
Alliance remains subject to a wide variety of military and non-military risks
which are multi-directiona and often difficult to predict . . . The resulting
tensons could lead to crises affecting Euro-Atlantic gability, to human
uffering, and to amed conflicts. Such conflicts could &ffect the security of
the Alliance by spilling over into neighbouring countries, including NATO
countries, or in other ways, and could dso affect the security of other
dates” NATO is therefore ready to act for criss management not only to
assure its members  security but dso in order to increese other States
security. According to its Strategic Concept, NATO defends the purposes
and principles of the UN Charter with means that are not dways a the
disposa of the Security Council or other regiona organisations. This is
good news for the region but dso for the international community, since
there is a regiond organisation willing and capable to act according to the
UN'’s purposes and principles. However, the fact that NATO member states
are applying the purposes and principles of the UN to a particular regiona
dtuation implies, of course, that those principles will be interpreted by
NATO members and not by the Security Council. This makes dl the more
important the obligation of NATO members to interpret and apply those
principles correctly. Indeed, the fact that NATO is composed of nineteen
democratic nations, esch having the right to dissent, is crucid for this
matter, asis examined below.

2. Diplomatic efforts and other peaceful means must have been exhausted.
Military intervention is only acceptable when other inditutiond and
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diplomatic efforts are not cgpable of bringing about a peaceful solution.
Consequently, the decison whether or not to intervene militarily must be
based on the verified conviction that al peaceful means have been tested
and exhausted. However, necessary as it is, this condition is not dways easy
to evauate, snce, on the one hand, a protracted search for a diplomatic
solution might lead to a worse humanitarian Situation, whereas, on the other,
one might aways think tha further negotiations could lead eventudly to a
peaceful solution. The decison as to when exactly a military intervention
hes to be launched, therefore, should strike a balance between the pressing
requirement to end the humanitarian tragedy on the ground and the need to
exhaust peaceful means.

3. In cases of particularly serious humanitarian situations, there is an
obligation to intervene. Under certain conditions, saes have a right to
intervene; however, is there dso an obligation to intervene on some occa
sons? The question imposes itsdf in the face of the gppaling genocides that
the world has witnessed in the last century: for ingtance in Nazi Germany, in
Cambodia and more recently in Rwanda The response on the part of
scholars is unanimous. governments have a mord obligation to act if they
can avert terrible massacres. Pierre Hassner has pointed out eoquently that
the behaviour of certain crimind governments has been s0 crud that the rest
of the internationa community cannot be held back from acting for the sske
of futile debates about the intervertion’'s correctness: ‘Faced with a Hitler or
a Pol Pot, can one redly afford to spend time debating whether an interven-
tion that would snaich their victims from ther clutches would be humantar-
ilan or politica if it is dove dl a mater of saing humaen lives and
dissuading potentid ethnic cleansers? *#* Gordon Graham also addresses the
mord imperative to intervene. Recaling the massacre in Rwanda in 1994,
Graham obsarves that gmilar bruta actions committed in any state would
have meant a mord and politica obligation on the part of the government to
hadt the killings. However, Graham asks, does the fact that the carnage is
taking place within the borders of another country lessen the obligation of
governments??? The answer is, of course not: ‘If and when it is the case that
a dngle date could intervene in the affars of another date no less effec-

121 pigrre Hassner, ‘Par-dela le national et I'international: la dérision de I'espoir’, La
violence et la paix (Paris: Editions du Seuil, 2000), p. 267.
122" Gordon Graham, Ethics and international relations (Oxford: Blackwell, 1997), p. 112.
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tively and to an equdly good end as in its own afars, how could its duty to
do so stop at a contingent palitica boundary? *2*

During the 1990s, the interngtiond community largey shared the view tha
intervention was absolutely needed in some cases. It is true that <tates
cannot intervene everywhere. As the British Prime Miniser has pointed out:
‘Looking around the world there are many regimes that are undemocratic
and engaged in barbarous acts. If we wanted to right every wrong that we
see in the modern world then we would do little ese than intervene in the
affairs of other countries. We would not be able to cope’*** However, there
is a generd consensus that, in cases of terrible massacres and genocides, the
mora obligation is so srong that it crosses not only state boundaries, but
adso the boundaries between ethics, law and politics. A widespread senti-
ment of remorse about the fallure of the internationd community in Rwanda
is fdt everywhere. As early as the beginning of May 1994, The Economist
sad bluntly: ‘the world did not want to know. Rwanda was too difficult, too
remote, maybe too black. Its agony was not played out on televison . . . A
bloodsain is spreading on the map of Africa — and on the conscience of the
world.’*# In 1999, the UN Secretary-Generd commissioned two studies to
determine what had caused the falures in Rwanda and in Srebrenica For
Kofi Annan, it is clear that such tragedies should never be dlowed to
happen again. He couples responghbility and obligation: ‘In essence the
problem is one of responghbility: in drcumstances in which universaly
accepted human rights are being violated on a massve scde we have a
responghility to act.’ %

4. Specific intervention to rescue nationals is allowed under certain condi-
tions. A aufficient number of precedents (French intervention in Shaba, in
May 1978; Igadi intervention in Entebbe, Uganda in 1976; Begian and
French intervention in Kinshasa, September 1991; British intervention in
Serra Leone, May 2000) show that internationa society deems it acceptable
to rescue nationals in serious danger in other countries, when the govern
ments in those countries have nether the will nor the means to protect them.
But other examples dso show how easy it is to abuse this idea. It is there-

123 1pid., p. 113.

124 Tony Blair, ‘ Doctrine of the international community’, speech given on 22 April 1999.

125 The Economist, 7 May 1994, European edition, p. 15.

126 Report of the UN SG on the work of the Organization, 2000, UN Document A/55/1,
para. 37.
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fore very important to establish and respect the right conditions governing
this type of humanitarian intervention. These conditions include the
government must have an active or passve responghility in the dtuation;
the danger to nationas must be verifidble the intervention must be punctud
and should not affect the government; the military operation must be limited
to the redisation of the objective of saving lives, and it mug finish once the
nationas have been rescued.*?’

How should an intervention be realised?

5. Military force must be proportionate to the humanitarian objective and
must respect international humanitarian law. Military force is the last resort
to manage a crids with unbearable humanitarian consequences. The
coercive measures must accordingly be directed towards the objective of
averting the humanitarian catastrophe, and not towards a different end.
Acceptable military  intervention must be confined grictly to the forceful
actions that are necessary to attain the humanitarian purpose. When the am
of reinforcing peace and security is brought into the picture, the concrete
objective of the intervention becomes more difficult to define, and therefore
ds the means. In any case, military intervention must respect the rules of
international  humeanitarian law. However, while the principles of necessty
and proportiondity are well edablished rules of the laws of war, their
goplication in  specific cases is dways problematic. The dilemma has
vaious facets. There is no rule that can determine which specific military
actions are necessary to achieve the just end. On the other hand, overwhelm-
ing intervention can provoke a rapid end of the corflict. Moreover, forceful
actions are naurdly intended to produce a lethd effect, and it is not dways
possble to spare innocents from those effects even if the grestest care is
taken. Despite those problems, the general rules do gpply, and surely more
intensvely 0, in military operations that are desgned to avert humanitarian
crises and to restore peace and security.

In the case of Kosovo, reports produced by some ministries of defence have
sressed that NATO membes were respectful of humanitarian law.'?®

127" See Natalino Ronzitti, Rescuing nationals abroad through military coercion and
intervention on grounds of humanity (Dordrecht: Nijhoff, 1985).

128 gee for example Les enseignements du Kosovo (Paris: Ministry of Defence, November
1999), chep V.
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Nevertheless, a number of questions as to the adequacy of the military force
used have arisen. Attacks on fixed targets with direct effects to civilians, the
difficulties of avoiding collaerd damage while bombing from high dtitude,
the use of contaminating materids such as toxic chemicds and depleted
uranium, and the use of cluster bombs, parts of which remain unexploded,
have been mentioned by parliaments, NGOs and authors as proofs of the
patidly unlawful or immord character of the NATO campagn.’?® The
lesson from the Kosovo intervention is that indstence on the pat of some
governments as wdl as criticism from civil society leed to a reinforcement
of the laws of war.**°

Who may intervene?

6. Any state having the appropriate means may intervene to stop a humani-
tarian catastrophe. If a humanitarian catastrophe that puts a risk interna-
tional peace and security is actualy occurring, and the Security Council fals
to act (see acceptability criterion 8 below), any date that is in a postion to
avert it and has the right means is entitled to act. Whether or not the poten-
tid intervener is a dae that is democratic or indudtridised, and whether or
not it is acting within a regiond organision, are not immediately rdevant
factors. Intervertion in Kosovo raised the issue of the type of organisation
that is entitled to use force to tackle humanitarian disasters. The question is,
which military dliances, regiond organisations or date groupings may carry
out dmilar legitimate interventions? This question has provoked some
concern amongt NATO members and other sates adike. However, a
coherent response is needed. Any date or organisation is entitled to inter-
vene, provided the substantive conditions for intervention according to the
principle obtain. The precedents mentioned in Chapter Three leave no doubt
about thisissue.

129 gee Amnesty International, Collateral damage or unlawful killings? Violations of the
laws of war by NATO during Operation Allied Force, June 2000; see also Kosovo
Report, pp. 177-84.

° Professor Adam Roberts (1999, p. 116) has pointed out that the K osovo campaign may
yet teach NATO member states that they can live with the existence of an international
crimina tribuna capable of considering their actions as well as those of their adversar-
ies.’
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However, what dates or internationd organisations might be willing to
intervene? It must be recognised that, in this repect, naiond interests will
dways play a role. Military intervention may not be based exclusvey on
the nationd interests of the intervener. The principle of limited intervention
suggests that acceptable interventions must be undertaken for more genera
ams, such as aveting humanitarian catadrophes. However, nationa
interests are bound to be included amongst the political consderations when
decisons to intervene are taken. States will be more keen on intervening to
avert humanitarian crises that are teking place near their borders or may
affect ther region's security. Moreover, interventions undertaken for
humanitarian reasons and to reinforce peace and ability are codtly, and
dates will probably be ready to participate in those interventions only when
their nationa interests are a stake. But this is not a problem. Both collective
and dsate-led interventions in the 1990s showed the extent to which it is
possible to combine nationd and globd interests. On other occasions, states
have undertaken or participated in interventions in which there were no
goparent nationa interests involved. In this respect, athough it seems fair to
take into account the nationd interes, the most demanding Studions
requiring intervention might wel be only of magind concen to the
nationd interests of the countries with the necessary capabilities. Again,
large-scde massacres and genocide must be hdted without first stopping to
consder whether they affect the nationd interest.

The most important condition that potential interveners should meet is thet
they must have the appropriate means to avert the humanitarian catastrophe
in question and to restore peace and security. This condition is dl the more
important because the objectives of contemporary interventions are complex
and demanding. However, the traditiond formulation of this criterion, thet
IS, that any military action must have a ‘reasonable expectation of success,
has to be reformulated. What is ‘success, when one is trying to hdt a
humanitarian tragedy or help restore international peace and security? What
does ‘success mean in the complex circumstances of today’s interethnic
conflicts, which require a continued foreign presence? Nowadays, the
demanding objectives of legitimate military interventions cdl for the use of
sophigticated means. It would be unthinkable to sop a humanitarian tragedy
through a full-scale war that would cause even more humanitarian distress.
If the potentid interveners do not have the right means, norrintervention
would be a better option, even if other circumstances dlowing intervention
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are present.™®! In addition, a wel-intended intervention that is not redised
with the appropriate means might degenerate into a nightmare scenario for
the intervener.

7. The correctness of a given intervention is in direct proportion to the
number of states that undertake it, and to their democratic character. Whilst
ay date or internationa organisation with the rignt means may launch a
legitimate intervention, provided the necessary conditions are met, it is
obvious that the number of dates that decide, carry out, and support a
military intervention is a crucid aspect of the generd acceptability of that
intervention. It is clear that collective intervention that is authorised by the
UN Security Council is backed by dl UN members, according to the UN
Charter. In non-authorised interventions, a continuum may be defined,
ranging from interventions carried out by a substantid number of dtates, and
endorsed by a mgority, as in Kosovo, to unilaterd interventions that are
widdy condemned. The legitimacy of a given intervention is thus in direct
proportion to the number of dates that redlise and endorse it. Many govern
ments have declared that, in the absence of authorisation from the Security
Council, the broad international support given to intervention over Kosovo
was proof of its correctness. This aspect has been stressed by Robin Cook,
the British Foreign Miniger, who underlines that ‘our intervention in
Kosovo was a collective decison, backed by the 19 members of NATO and
unanimoudy by the 42 European nations which atended the Washington
NATO Summit in April 19992 This criterion must be incduded in the
principle of limited intervention as a result of the precedents established in
the 1990s. This criterion suggests that the fact that a military intervention
has the support of a regiond organisation, such as the OSCE, will be a
potent indicator of its acceptability. A contrario, this rule means that
unilatera interventions, or military interventions by a few dates, which ae
condemned by many others, do not benefit from a presumption of legiti-

macy.

131 The UN Secretary-General has recently recognised (Report of the SG on the work of the
Organization, 1999, UN Document A/54/1, para. 114): ‘Most regions do not have
organizations with the capacity to carry out major peacekeeping or peace enforcement
operations. Some regional organizations — most notably OAU —would liketo develop a
peacekeeping capacity and it is important that the international community assits
them'.

132 Robin Cook, * Guiding humanitarian intervention’, speech given on 19 July 2000.
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To identify an international organisation or group of dates that is entitled to
undertake military intervention, ancther criterion has been more vaguey
used. The fact that NATO members are democratic states has been regarded
as a guarantee that they made a correct gpprasa of the humanitarian and
political gtuation in and around Kosovo. In the same ven, democratic
dates, in principle, would dways pursue the right ends, use the appropriate
means, and respect internaiond humanitarian law during military opera
tions. However, this idea is not esablished in internationd lav yet. As
Adam Roberts has pointed out,

‘Exiding internationd law rdaing to the legitimacy of resort to force
does not depend to any dgnificant degree on the fundamenta distinction
between democratic and autocratic states. In UN-based as well as Euro-
pean inditutions, democracy may be emerging as an important criterion
whereby a date's clams to be a legitimate member of internationa soci-
ety are judged, but this has yet to be reflected in the body of internationa
law relating to intervention.’**

Representatives of dtates did not, either during or after the Kosovo cam:
paign, employ the democratic argument thoroughly, perhaps because they
were wdl aware of the fact that democracy is not a guarantee aganst
internation  wrongdoing. Indeed, the democratic character of Western
dates has not impeded them from undertaking dubious interventions in the
past, for two reasons. The first reason is that democratic states acted as
sepaate entities, S0 the predominant politica attitude in favour of (illegiti-
mate) interventions prevaled, in spite of some internd criticism. The
politicd debate in the United States about intervention in Vietnam, for
indance, had some repercussons in public opinion of other democratic
countries, but did not raise serious concerns amongst Western governments.
The second reason is that the Cold War imposed a quite narrow approach to
the debate about internationa relations. Thus, interventions were not judged
on ther own merits, but rather the question of whether they contributed to
the containment of communism prevaled. In today’s interconnected world,
these two factors have gone. First, democracies are tightly attached to each
other through a web of technological, economic and human links. Indeed,
one dae€'s internationd behaviour is no longer an internd affair, and this

133 Adam Roberts, ‘NATO's “humanitarian war” over Kosovo', Survival, vol. 41-3,
Autumn 1999, p. 107.
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goplies paticulaly to the EU and NATO member dates. The important
thing about democracy is that open societies dlow criticism of (ther and
other) governments actions, not only in paliaments, but dso in the wider
public debate in which the media, academics, NGOs, etc., participate, and
this phenomenon takes place on a globa scale. Second, the end of the Cold
Wa has made obsolete many excuses tha governments gave to avoid
abiding by the principles. Nowadays, there are no vdid drategic reasons
whatsoever to uphold an undemocratic regime that gravely violates human
rights. Therefore, the democratic character of intervening states must be
included in the new principle of limited intervention. However, this potent
indicator of the correctness of dtate-led interventions does not exclude ether
unacceptable interventions undertaken by democratic states or acceptable
interventions by undemocratic states.

The primary responsibility of the UN Security Council

8. Statelled intervention is possible only when the Security Council is
unable to act but there is support from the international community. The
UN Charter gtates clearly that member states confer on the Security Council
‘primary respongbility’ for the mantenance of international pesce and
security. States can only use armed force, according D the Charter, in sdf-
defence and to carry out enforcement measures decided by the Security
Council. However, dates have dso helped to maintain internationd peace
and security when the Security Council was unable to act, particularly in
caes of legitimate military interventions. This is a mgor development in
the internationd order that cdls for explandtion. There ae two vdid
judtifications of that devdopment. Fird, there is a judification which is
internal with regard to the UN Charter. The evolving content of the pur-
poses and principles of the Charter, including the respect for human rights
and the maintenance of peace, has given birth to new (unwritten) conditu-
tiond norms, such as the new role of the Security Council and the possibil-
ity of legitimae date-led interventions under certain conditions. Second,
another judification, which is external with respect to the UN Charter, is
that some uses of force are legitimate because the internationd community
accepts them, and consders them necessary in order to maintain interna-
tiond peace. In other words, legitimacy conferred by the internationd
community (in the sense it was described in Chapter Three below) is a vdid
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judtification for uses of armed force which are not expresdy foreseen in the
Charter.

Both judtifications suggest a solid bass for date-led intervention when the
Security  Council is unable to react. Reevant precedents of legitimate
intervention show that interveners did not wait for Security Council authori-
sation, and yet ther interventions effectively contributed to sop humanitar-
lan disasters and to enhance internationa peace and security. But as a matter
of principle, the Security Council has primary responshbility, so dates are
only entitted to act when the Security Council is unable to discharge its
respongbility. However, when is the Security Council actudly unable to
act? In the case of Kosovo, NATO's action was undertaken without previ-
ous authorisation because it was sure that a veto in the Security Council
would have impeded an effective resolution. As Robin Cook put it, ‘regret-
tably, the threat of veto by two of the Permanent Members made Security
Council action impossible despite the mgority support for our cause’*3*
Therefore, NATO's intervention was decided when it was absolutey
evident that the Security Council was unable to act. In more genera terms,
as soon as a veto is exercised, and notably when this happens repeatedly, as
was the case during the Cold War, it is obvious that the Security Council is
paraysed. Yet before an actua veto has occurred, the ‘threat of veto’ does
not suffice to invdidae the primacy of the Security Council, because tha
‘threat’” may be condrued in different ways. Indeed, the pardyss of the
Security Council must be coupled with recognition by the internationd
community that the use of force is acceptable. Therefore wel grounded
legitimacy, in the sense described in Chepter Three, is the only vdid
subgtitute for Security Council authorisation.

V.2 Situationsin which military intervention is not permitted

A new principle of limited intervention thus includes a description of the
drict conditions that are necessary for acceptable intervention, yet it should
adso reinforce the ban on intervention in any other dtuation The argument is
the same in both cases. Historica developments over the last decade render
some types of intervention acceptable in the eyes of the internationa
community, while a the same time those devdopments clearly preclude

134 Rohin Cook, ‘ Guiding humanitarian intervention’, speech, 19 July 2000.
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other uses of armed force. During the 1990s, dates, international organisa
tions and other internationa actors, did not support a right to intervene that
included any of the classc reasons, which fdl broadly into the imperididtic,
colonid, ideologicd or Cold Wa patterns of intervention. Moreover, the
last indances of interventions within those patterns during the 1980s were
strongly condemned by the international community as awhole.

Consequently, the new principle of limited intervention aso contains the
classicd rules concerning non-intervention that have not been transformed.
Current emphass on humanitarian intervention tends to overlook the
exigence of other forms of intervention (mentioned in Chapter One), which
are less present in the current debate, but no less sgnificant for internationa
relations. Therefore, the description of the principle of limited intervention
mug include a lig of the dtuations in which intervention is unaccepteble.
Indeed, in those cases intervention impinges upon internationa peace and
security aswell as other purposes and principles of the UN Charter.

Intervention in civil wars. States are congtrained to forbear any military
help to the parties in a civil war fought for ideologicad or other reasons.
If the internd politicd Stuation degenerates, or in the case of a coup
d état, dates may back one of the parties with politica, non-forcible
means, but if civil drife bresks out, states may not support one of the
beligerents militarily. Contradictory externd evduations of the Stua
tion may gve rise to conflicing military interventions, which would
worsen the Situation.

Intervention in support of self-determination. Now that colonid sdf-
determination is nearly completed, the old assumption made by the UN
Generd Assembly in the 1960s and 1970s that support to the struggle of
nationd liberation movements is accepteble is no longer vaid. States
have a politicad, mora and legd obligation to astan from usng mili-
tary force in a war of sdf-determination. Indeed, exterrd actors may
help to find peaceful solutions to the dispute, but they cannot use armed
force. Other dternatives, such as a right to assst militarily parties clam-
ing f-determination, would dlow powerful dates to redraw frontiers
a ther convenience. In this sense, (collective and dtate-led) intervention
in South-Eastern Europe in the 1990s cannot be construed as having
been supportive of sdf-determination. As the then US Deputy Secretary
of State Strobe Tdbott put it, the am was rather ‘to remake the palitics
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of the region without, this time, having to redrawv the map ... We are
trying to define and apply the concept of saif-determination in a way that
is conducive to integration and not to disintegration.’***

Intervention for purposes of self-defence. The assessment of interven-
tion, when it is linked to sdf-defence, is dependent upon a judgement on
the merits of the dleged sdf-defence. If sdf-defence is exerted correctly
then intervention in sdf-defence is acceptable (because, in fact, it & not
intervention), and collective sdf-defence in support of the attacked state
is equaly permitted. The French and Zarean military presence in Chad
in the 1980s, for indance, was not military intervention but collective
«df-defence to help territorid defence againgt aggresson. However,
experience shows tha genuine sdf-defence dtuations are rare. There-
fore, contentions that intervention in a neighbouring Sate is undertaken
for purposes of sdf-defence, and that collective sdf-defence has been
undertaken at the ‘request of military assgtance from the legitimate gov-
ernment’ should be consdered with circumspection.

Intervention following previous military intervention by another state.
This judification must dso be taken cautioudy, given the abuses that
occurred during the Cold War. Mere suspicion of third power’s pres-
ence, or of foreign covert illega activities, was the dibi for superpower
military intervention. Indeed, smple accusations of foreign intervention
are not a vaid excuse to intervene. However, if previous foreign inter-
vention is actudly an act of aggresson, collective sdf-defence may ap-
ply. Agan, the assessment made of a military action — i.e, whether it is
intervention or collective sdf-defence — is dependent on whether the
dateisacting in legitimate defence of itsterritory.

Democratic intervention. During the Cold War, and especidly in the
1980s, a few cases of intervention were dlegedly based on the need to
uphold democracy in the target state. However, this justification was
never accepted by the international community. Of course, many inter-
national measures in support of democracy can be taken, but the use of

135
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armed force is not the mogt efficient means to impose democracy.'* In
the last decade, the idea of ‘democréic intervention’ has not been em
ployed by dates. Security Council Resolution 940 (1994) declared that
the political gdtuation in Haiti, induding a coup d’état, threatened secu
rity in the region, and that a multinational force, under US leadership,
should intervene. Subsequent efforts, notably by the UN, re-established
democracy in Haiti. The lesson is that the Security Council may under-
take collective ‘democratic intervention’ but states cannot. Indeed, the
case of Haiti is quite exceptiond. In other cases of collective (Irag) and
sate-led (Kosovo) interventions, the objectives of the military opera
tions did not incdude the bringing down of undemocratic regimes. In
theoreticd terms, the concept of ‘democratic intervention’ is based on
the assumption that democratic regimes are entitled to uphold democ-
racy even with forceful means. But this assumption must be qudified.
The record of illegitimate uses of force and interventions by democratic
dates (during the Cold War and before) shows that interna democracy
IS not a guaantee agang internationd wrongdoing. Confirming the
Kantian principle that democracies do not go to war against each other,
many studies have demondirated that a zone of ‘democratic peace’, par-
ticularly in the North Atlantic region, has been edtablished during the
last century.*®” However, as James Lee Ray has pointed out, ‘democratic
daes may be reativey peaceful in their reationships with each other;
their reationships with autocratic states can, however, clearly be quite
conflictud. Furthermore, democratic dates in ther reaionships with
autocratic states can often be hypocriticd, sdlf-righteous, and aggres-
gve.1138

Punitive intervention. Punitive intervention is not permitted because it is
based purely on subjective assessments of internationd events. If some
dates believe that another state has organised a crimind act beyond its
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territory, do they have the right to retdiate? If the answer is yes, what
force should be employed, and aganst whom? Can any Sate judge in-
ternational misdeeds of others and therefore atack in retdiaion againgt
any other? And what if the assessment of the firgt crimind act and/or the
section of the objectives were wrong? How would the responghbility
for an erroneous ‘punitive intervertion’ be evauated? This type of inter-
vention, thus, raises too many unsolvable questions. In addition, ‘puni-
tive intervention normaly has negative effects on the internaiond
order (as was shown by Operation Desert Fox), because the target State
would normaly seek to retdiate in its turn, thereby adding to a spird of
violence. In contrast, collective ‘punitive intervention’ decided by the
Security Council is possible, since it is based on a collective, and there-
fore by definition non-subjective, judgement.

V.3 Application of the principle

It is not the purpose of this paper to predict how the principle of limited
intervention will be implemented in the future Nether is it to examine in
detail the numerous consequences that derive from that principle. The study
of those consequences bedongs to the fied of internationa relations, which
will surdy consder them adong with many other new phenomena that have
characterised the international order since the end of the Cold War. How-
ever, some comments on the agpplication of the principle described thus far
seem gppogte. This section will consder successvey: (1) the impact of the
principle on the internationad system as represented in the UN Charter; (2)
its impact on the idea of dae sovereignty; (3) the use of the principle of
limited intervention to promote human rights and ‘universdism’; and (4) the
role of mgor powers in the gpplication and further development of the
principle.

Frgly, how will the principle of limited intervention affect the internationa
order and the UN Charter? The principle of limited intervention, aong with
the principle of collective intervention, conditutes a new verson of the
principle of nor-intervention, which is one of the cornerstones of present
international society according to the UN Charter. Therefore, the introduc-
tion of both these new principles does not imply any contradiction with the
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UN Charter.®*® Raher, the principles of collective and limited intervention
are naturd developments of the international order that are intimately linked
to other recent developments, such as the new role of the Security Council
or enhanced respect for human rights. A reform of the UN Charter is thus
not necessary, because the substance of principles is not specified in the
Charter. Conversdly, a reformulation of the Declaration on Principles (GA
Resolution 2625 (XXV) of 24 October 1970), to review the contents of dl
principles and not just norrintervention, would be desrable’ The impact
of the principle of limited intervention on the international order, however,
will have to be reassessed if and when the Security Council becomes
paralysed, as was the case during the Cold War. Many recent anayses,
including perhaps this one, take it for granted that the Security Council will
continue, as in the 1990s, to have an active role in the mantenance of
international peace. If this is not the case, and the Security Council is
blocked again because of recurrent vetoes, the principle of collective
intervention will no longer be applicable, and the principle of nort
intervention, as wel as the rest of international congtitutiond norms, would
need reformulaion. In that new dStuation, the experience of collective and
limited intervention would surdly influence the redefinition of internationa
principles concerning the use of armed force.

Secondly, how will the new principle of limited intervention affect the
principle of date sovereignty? A consequence of limited (and collective)
intervention that has been overdated in some quarters is a consequent
diminution in the scope of date sovereignty. Some dtates from the South
have explicitly declared that the acceptance of limited intervention has
negative effects on world order, snce intervention weakens the stance of the
state, which is the centrd actor in internationd relations'* However, this

139 This view implies that limited intervention is an ‘exception’ to the primary role of the
Security Council that accords with the international order. See opposing points of view
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For example, President Abdelaziz Bouteflika of Algeria, at that time Chairman of the
Organisation of African Unity, said to the General Assembly on 20 September 1999
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nounce the breaches of human rights where they existed, and the United Nations had
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propogtion overlooks the fact that, snce its inception in the Sxteenth
century, the idea of date sovereignty has evolved continuoudy. Indeed, the
concept of sovereignty has been redefined profoundly in the last twenty
years or 0, owing to a wide range of factors, including the communications
revolution, transnationd movements, economic globdisaion, the increasng
role played by international organisations and the new relevance of the
individu and human rights in internationd rdations'*® The principle of
limited intervention does not impinge upon date sovereignty more than any
other of those phenomena.

Thirdly, will the principle of limited intervention be employed to promote
human rights and ‘universdism’? Once edtablished, the same principle of
limited intervention might be interpreted and gpplied in various manners. In
the international community, three atitudes might preval with regard to the
principle, which could be termed ‘abgentionism’, ‘optimistic hegemonism’
and ‘universalism’. Despite the exisence of the principle, the mgority of
international actors might decide firg to abdan in the face of humanitarian
crises that would require intervention. That was the case, for example, in
Rwanda, where the internationd community faled to avert a genocide in
1994, when it declined to underteke ether collective or state-led interven
tion. Judification of this atitude includes the argument that internationd
intervention cannot solve the underlying loca problems, and that civil war
may be even a sdutary phase in the higtoricd evolution of some peoples.
According to this argument, intervention from the outsde world would
somewhat impede the naturd unfolding of events'** However, this point of
view, based on a classic assumption on the nature of war,*** overlooks the
fact that, nowadays the internationd community smply does not tolerate
some inhumane Stuations. The second attitude could be named ‘hegemonic
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optimism’ .**> Representing this attitude, a recent work by Gllnur Aybet
maintains that NATO conditutes the core of a ‘Western security commu-
nity’, which seeks to promote and expand the same way of life that it had
presarved during the Cold War*® With or without the blessng of the
Security  Councll, this Western  community would  intervene militarily to
impose Western values. However, as has been shown in this paper, the spirit
that has ingpired the development of the principles of collective and limited
intervention does not correspond with that idea Those principles have been
created to uphold global, rather than Western, values and interests. Thus, the
generd attitude concerning military intervention that prevailed during the
1990s was ‘universdism’, and this is the dtitude that should inspire the
implementation of the principle of limited intervention in the future In his
book The world at 2000, Professor Fred Halliday has pointed out that
‘radicd universdlism’ is a worthy agenda for the twenty-firs century.
According to him, three vaues are a the very centre of this agenda equal-
ity, democracy, and rights'’ This ‘universdist’ agenda is rdevant to
military intervention. Indeed, to underteke limited uses of armed force that
are conggent with that agenda is the red chalenge facing us Collective
and limited interventions effectively contribute to internationd peace and
security, and are actudly in conformity with the purposes and principles of
the UN Charter, if they advance equdity, democracy and human rights at a
globd levd. As was indicated in Chapter Three, collective and Sate-led
interventions are legitimate when the internationd community as a whole
supports them. This consensual approach, however, does not give any
indication of when it is legitimate (in a more substantive sense this time) to
underteke interventions that dtates are not ready or willing to carry out.
Ingstence on auniversdist agendais perhagps the only meansto fill this gap.

Fourthly, the application and future evolution of the principle of limited
intervention will depend on the will of mgor powers. In fact dates, both big
and smdl, are the arbitrators of its very exigence. Some of the criticisms
cast upon the principle must be consdered in this light. The criteria pre-
sented in the firg section of this chapter may be criticised because they
impose some conditions whose agpplication cannot reasonably be guaran

145 This term is borrowed from Fred Halliday, The world at 2000 (London: Palgrave,
2001), p. 30.
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147 Op. cit. in note 145, pp. 144-5.
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teed. Equdly, those criteria do not provide for vaid mechanisms to avoid
‘double standards and ‘abgtentionism’. However, those flaws are smply
unavoidable, not only as far as the principle of limited intervention is
concerned but dso with regad to any other principle of internationd
relations. It goes without saying thet, in spite of its changing role, the State
continues to be the centrd actor in internationd relations. The principle has
been crested and will be implemented in a decentrdised fashion, because
there is no ‘globa government’ that could be entitled to verify the respect of
criteriaand conditions of interventions.

The role of Western dates in the implementation and further development of
the principle is crucid indeed. The exchanges between the United States, the
EU and NATO members, as well as Jgpan and other ‘Western' states in the
years to come will determine whether, in the face of humanitarian disasters
that affect international peace and security, necessary military  intervention
will be underteken, even in the abisence of a mandate from the Security
Council. Normadly, those countries will continue to support intervention to
uphold globa vaues But a the same time this of course means tha
implementation of the principle is not assured. The prevaling interpretation
of naiond interests in Western countries during the 1990s permitted the
enunciation of collective interests and, therefore, the undertaking of some
codly military interventions. However, the Stuation might change A more
inward-looking foreign policy, a lack of understanding between those Sates,
or amply an economic crids, could lead to disengagement and abstention-
Ism in the Western countries.

On the other hand, the role of other mgor players on the internationa scene,
be it permanent members of the Security Council or other powerful dtates, is
adso cucd. It is obvious that limited intervention (and collective interven-
tion, and some other principles) cannot be imposed forcefully upon power-
ful gates, which implies an evident limit to the gpplication of the principle,
and to the principle itsdf. This can be illustrated with a comparison between
the cases of Kasovo and Chechnya, but aso by any other intervention which
might directly affect a mgor date. Already a the beginning of the Cold
War, the United States decided to intervene in the Korean civil war after
having abgtained in the Chinese civil war. As Yuen Foong Khong has
pointed out: ‘If China ranked number thirteen in 1947 in terms of its
drategic value to US national security, Korea ranked fifteenth on a list of
gxteen countries. As the ranking suggests, China mattered more than Korea
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in the globad badance of power. Yet it was in Koreg, not Ching, that the
United States intervened with ar, nava, and ground forces to save the
southern part from Communism. How is one to account for that?'® The
same commentator gives a number of plausble reasons, including tha the
‘loss of China spurred the American reaction in Korea. Today, it is dso
difficult to explain ‘double standards for interventions that are intended to
avet humanitarian disssters, but if the mantenance of international peace
and security is dso taken into account, an explanation is possble. In legd
terms, the gtuations in Kosovo and Chechnya may have had some smilari-
ties. In both crises, governments fought civil wars againg separdtis move-
ments in some aeas of the date teritory. Civil drife provoked harsh
reactions on the pat of governments, which included some dubious behav-
iour by the armed forces. The crisgis in Chechnya gave rise to strong protests
in Western countries, especidly in December 1999 and shortly afterwards,
as well as some cdls for assgance to the Chechen rebels, and cogent
sanctions agang Russa Some commentators believed that just a few
months after NATO's intervention in Kosovo, Western response to the
gtuation in Chechnya should have been more determined. However, two
political circumstances made the dStuations in Kosovo and Chechnya very
different. Fird, the Yugodav government had (and the Russan government
had not) a record of ethnic cleansng, war crimes, and crimes agang
humanity that judified fears of grave misbehaviour leading to genocide.
Second, and more importantly, the Yugodav authorities rgected NATO's
intervention with the redivdy modest means avalable to them, while
Russa might have responded to an externd intervention in a way that would
have put international peace and security at risk. From a drictly politica
viewpoint, the issue was thus not Russas membership of the Security
Council but the posshility of a violent reaction to the intervention that
would have congtituted a serious thregt to internationa peece.

In concluson, this chapter has described the contents of the principle of
limited intervention, following developments in the 1990s andysed in
previous chapters. The new principle suggests that dtates may intervene in
other dates teritory in cases of overwheming humanitarian catastrophe,
even without the consent of the government and without authorisation from

148 yuen Foong Khong, ‘ The United States and East Asia: challenges to the balance of
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the Security Council, provided some dgtrict conditions are met. In so doing,
interveners not only avert or sop humanitarian disasters but aso contribute
to the maintenance of internationa peace and security. Those conditions
require, inter alia, that states which undertake intervention must have the
appropriate means, must have verified that peaceful means to avert the
catastrophe have been exhausted, and must employ only the force necessary
to atan ther objectives Although the Security Council has primary
responghility, daes may intevene when faced with a humanitarian
catastrophe, even when it is not possble to get authorisation from the
Council, if they have the support of the internationd community. Neverthe-
less, the correctness of date-led military interventions is linked to the
number and democratic character of States that undertake it. In other
crcumdances, that is, when there is no humanitarian catastrophe, the
obligation not to intervene gpplies. In paticular, the mere exigence of a
cavil war, a dam to sdf-determination, or a desire to impose or restore
democracy or punish dleged internationd wrongdoings do not conditute
vdid judification for military intervention. Defined in this way, the princi-
ple of limited intervention does not require any change to the UN Charter.



Chapter Six

THE EUROPEAN UNION, THE PETERSBERG MISSIONS
AND INTERVENTION

In the 1990s, European dates participation in collective interventions
authorised by the UN Security Council, and in humanitarian interventions in
northern Irag, Kosovo and Sierra Leone, was remarkable. Indeed, Europeans
have carried out legitimate interventions since 1945, but dso some that were
questionable and contrary to internationd order. In future, European
countries will have to decide individudly whether to continue to use force
in other dates, and if s0 in wha way. However, the question tha arises
today is how the European Union as a body is to use the military insrument
that it is preparing to st up. In 1999 the Cologne and Helsinki European
Councils decided to create a rapid reaction force for criss management, and
much work has been done to implement that decison, as was noted a the
Nice Council in December 2000. It is thus pertinent to speculate about
whether that force, once operationd, will be able to carry out interventions,
and if so what type.

This chapter will endeavour to answer these questions in three stages. Fird,
it will be necessry to look a the provisons of the Tresty on European
Union and associated texts, as well as others dedling with European secu-
rity, which give clear indications of the way the Union’s force will be used.
Next, an andysis of the probability that the European force will be used will
be presented in the form of a commentary on the variables involved. Findly,
the last section will present an exercise in forecadting, attempting to imagine
how, with its military means, the EU might in a practicd way help to uphold
the vadues to which it subscribes. This andyss will of course take into
account developments in the principle of nonr-intervention mentioned in
earlier chapters.

VI.1 What the Treaty on European Union says

One often hears it sad that, dthough the EU is creating a military force,
there is no indication of the way in which it will be used. That Satement is
not, however, correct. For a firgt indication of the various types of military
operations that the EU will cary out in future, four man sources ae
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avalable: the firs two are to be found in Artide 11 of the TEU, which sets
out the CFSP's objectives, and Article 17, which describes the so-cdled
Petersberg missons as the man framework for the common European
defence policy. The declarations of the European Councils of Cologne,
Helsnki, Feira and Nice, which developed Article 17 of the TEU exten
gvdy, form the third source. Findly, dl of the provisons reaed to the
CFSP (particularly common drategies, actions and postions), which aready
make up a sgnificant corpus, conditute the substance of the Union's foreign
policy, which will certainly determine the employment of its armed forces.
Two documents, of different origin, could be regarded as complementary
sources. NATO's new Strategic Concept and the Common Concept of
European security drawn up in November 1995 in Madrid by the 27 WEU
countries. In this section, the am is to examine al of these heterogeneous
sources 0 as to understand better the current legd and politica framework
in which the EU will be abdle to use its military force.

Since the Maadricht Treaty, the overdl ams of the CFSP have been
mentioned in Article 11 of the TEU. Previoudy, European Politicd Coop-
eration was endhrined in the Single European Act of 1986, but the Act
provided only for inditutional mechaniams for coordination and cooperation
on foreign policy issues, and no mention was made of the content of that
policy. The incluson of objectives in the Maadtricht Treaty was not debated
a length, dthough it radicadly dtered the conception of the CFSP. These
objectives introduced principles that both act as guidelines and set limits.
The am of these objectives is to define the Union's role in the world,
wheress the generd objectives of the European Community (Articles 2 and
6 of the Treaty establishing the European Community) refer only to generd
principles governing economic matters within the Community. The CFSP's
objectives are far more reminiscent of the preambles and dogmatic sections
of modern condtitutions than they are of the communautaire freedoms found
in Article 3 of the Treaty edtablishing the European Community. In fact the
vaues and principles listed in conditutions, to which governments and other
powers are dways subject, lie a the heart of the idea of the modern sate.
Such a congruct was introduced for the first time, mutatis mutandis, on the
international scene with the Charter of the United Nations, in which the
objectives and genera principles of action of the Organisation and dates are
defined. At the 1945 San Francisco conference, the British representative
sad:
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‘The purposes and the principles in [Articles 1 and 2 of the Charter] seem
to me and to my Deegation of the highest importance. | think they intro-
duce a new idea into internationa relations, for ingead of trying to govern
the actions of the members and the organs of the United Nations by pre-
cise and intricate codes of procedure, we have preferred to lay down
purposes and principles under which they have to act. And by that means,
we hope to insure that they act in conformity with the express desires of
the nations assembled here, while, a the same time, we give them free-
dom to accommodate their actions to circumstances which today no man
can foresee. 1%

Having a legd nature somewhere between that of States and the United
Nations, the EU has chosen to define objectives and principles having a
dmilar vaue as guiddines. For the purposes of this paper, Article 11.1 of
the TEU can be interpreted as follows.

Article 11.1. ‘The Union shdl define and implement a common foreign and
security policy covering dl aress of foreign and security policy, the objec-
tives of which shal be:

- to safeguard the common values, fundamentd interests, independence and
integrity of the Union in conformity with the principles of the United
Nations Charter[.]’ The common vaues are those set out in the congtitu-
tions of member dates (in particular the three that are mentioned in the
last sub-paragraph of Article 11.1). The reference to fundamental interests
must be seen as a reworking of the concept of nationd interests (restricted
to states). However, nowhere are the Union's fundamentd interests spelt
out. Clearly, those interests are not smply the summation of the interests
of member dsates, since those interests can be contradictory, but rather
common interests lying midway between member dates nationd interests
and the globa interests mentioned in Chapter Four. The ‘safeguard [of
the] independence and integrity of the Union' inevitably implies defence,
snce such safeguard can only be againg externd thrests. The incluson of
‘integrity’ in this Article by the Treaty of Amgerdam results from a pro-
posd to include ‘territorid’ integrity. Even if the latter adjective was not
retained, ‘integrity’ will dways have a teritorid dimenson. The sofe-

149 . M. Goodrich, E. Hambro and A. P. Simons, United Nations Charter. Commentary
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guard of vdues, interests and independence must be ‘in conformity with
the principles of the United Nations Chartter’, which means that these
principles prevail over the said safeguard and are the inspiration for it. If
one accepts that this first sub-paragraph is the broadest of Article 11, the
CFSP in its ertirety should aso be subordinate to the principles of the
United Nations.

- ‘to drengthen the security of the Union in dl wayq.] The phrase ‘in dl
ways implies a contemporary, extensve definition of security and estab-
lishes a conceptud link between the CFSP, the externd relations included
in the firg pillar, and justice and home affars. NATO's new Strategic
Concept, and the Common Concept drawn up by WEU in 1995, will dso
help in an understanding of what ‘in dl ways means.

- ‘'to preserve peace and drengthen international security, in accordance
with the principles of the United Nations Charter, as well as the principles
of the Helsinki Fina Act and the objectives of the Paris Charter, including
those on externd borderd.]” This sub-paragraph expresses the will of the
Union to participate in the maintenance of peace and security, and conse-
quently it is the objective of the CFSP that most clearly envisages the
possble projection of amed forces The beginning of this sub-paragraph
echoes the key terms used by the Security Council: ‘to preserve peace is
an expresson used in the Charter, but ‘drengthen international security’
forms pat of the Council’s current language. Clearly, the EU’'s contribu-
tion to this god will be made in accordance with the principles of the
United Nations Charter and the Helsnki Fina Act. What, on the other
hand, is less clear, is the reference to the 1990 Paris Charter. The sole
objective of the Paris Charter, which differs dightly from the Hesnki
Find Act, is a more specific formulation of the democratic principle.
Neither is the finad reference to externa borders comprehensible a first
gght, since the principles contained in these three texts never refer to
‘externa’ borders but to international ones, the didtinction between ‘in-
ternd’ and ‘externd’ borders being an invention of the process of Euro-
pean integration. The clause can therefore be read ether as a reaffirmation
of cdassc principles (including a ban on the use of amed force) with
respect to ‘externd’ borders, or as the expresson of the Union's specific
interest in regions on its borders.
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- ‘to promote international cooperation[.]’ One of the man objectives of
the CFSP is to continue to teke postive action in favour of the interna
tional cooperation, in its broadest sense, in which member gstates and the

Community participate.

- ‘to develop and consolidate democracy and the rule of law, and respect
for human rights and fundamental freedoms’ Ladly, the CFSP is particu-
larly concerned with these three fundamenta vaues, which figure among
the common vaues mentioned in the fird sub-paragreph and are equaly
the three pillars of the Council of Europe.

As everybody knows, Article 17 of the TEU is the result of a compromise
between two widdy separated positions, and because of this a considerable
amount of imagination is needed to understand it. Fortunately, the wording
of the Articde was smplified in the Treaty of Nice. However, it is accepted
that, for dl the governments represented a Amdserdam, paragraph 2, in
which the formulation of Petersberg missons is reproduced, serves as a
definition of the framework of the common European defence policy, thus
ruing out any other possble condituent dements, such as collective
defence.

Article 17.2 reads ‘Questions refered to in this Artide shdl include
humanitarian and rescue tasks, peacekeeping tasks and tasks of combat

forcesin crigs management, including peacemaking.”

In 1997 the 15 chose to retain the language adopted by the nine WEU dates
at Petersberg in 1992 rather than work out a new description, as there was
consensus on a text that dlowed for various interpretations. The three types
of misson envisaged a Petersberg cover a complete range of posshble
mesasures, from the most modest to the most robust. However, the useful
‘condructive ambiguity’ used a& Amderdan aso retans some of the
uncertainties inherited from the padt. If the text is to be interpreted as its
authors conceived it in June 1992, it must be done in that context. The type
of humanitarian and rescue tasks that the minisers had in mind & that time
were probably Operation Provide Comfort in northern Iraq and the evacua-
tion of Europeans from Zare by Begian and French troops in September
1991; the peacekeeping tasks were in paticular interpogtion missons but
adso so-caled second generation operations which then existed, such as that
of UNPROFOR, created in 1992; as for tasks of combat forces in criss
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management, the most driking example was cetanly the dlied action
agand Irag. A notable witness, Willem van Eekden, has explained that in
fact the lagt category included coercive measures ‘The incluson of the
word “peacemaking” was interpreted as peace-enforcement, in line with the
jargon used at the time. It was used because Germany found it difficult to
accept an earlier verson: “tasks of comba forces in criSs management,
limited amed conflict and armed conflict”.’**® At Petersberg, the German
presdency did not wish to hamper definition of the most ambitious category
of newv WEU operatiions, snce a the time the German government was
dready advocating the development later adopted through the Conditutiona
Court’s ruling of 12 July 1994. In order to overcome the difficulties posed
by Germany, the third category of Petersberg misson was included, but
with the addition of a clause that dated: ‘Participation in specific operations
will reman a sovereign decison of member States in accordance with
national condtitutions” However, in June 1992 the United Nations Secre-
tary-Generd dso launched A Programme for Peace that introduced a new
definition of terms but was to have no effect on the content of the Petersberg
Declardtion. It is in tha light that one has to interpret the divergence
between the French word rétablissement (re-establishment) and the English
‘peacemaking’, a divergence that did not exist a Petersherg but appeared
with the subsequent use of these terms within the United Nations. What is
more, the reference to ‘tasks of combat forces in crigs management’ found
in Artide 17.2 is sufficiently cler for an underdanding of the third cae-

gory.

Taking these points into account, the three categories are understandable,
even if it is obvious tha both humanitarian missons and peacekesgping may
sometimes require coercive action, as has recently been seen. Nevertheess,
the Petersberg Declaration established an implicit subordination of the use
of force by WEU to the Security Council, a relaionship that has not been
echoed in the TEU. In 1992 the nine WEU countries affirmed that ‘Deci-
gons to use military units answerable to WEU will be taken by the WEU
Council in accordance with the provisons of the UN Charter.” In addition,
states declared that they were ‘prepared to support, on a case-by-case bess
and in accordance with our own procedures, the effective implementation of
conflict-prevention and criss-management measures, including peacekeep-

150 Wwillem van Eekelen, Debating European Security, 1948-1998 (The Hague, Brussels:
SDU-CEPS, 1998), p. 127.
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ing activities of the CSCE or the United Nations Security Council.’ It should
be noted that the TEU has ddiberady omitted any link between the
Petersherg missons and a Security Council mandate, but has on the other
hand included reference to the principles of the UN Charter in Article 11.1
(paragraphs 1 and 3).

After Artidles 11 and 17 of the TEU, the third indication of the way in
which Europe could use military force is found in the development of a
European security and defence policy (ESDP) since the Cologne European
Council of June 1999, which goes beyond certain aspects of the genera
framework of Artice 17 of the TEU, in paticular indtitutionad aspects, but
not beyond the definition of the missons in paragrgph 2 of that Article At
the Cologne, Helsinki, Feira and Nice European Councils, member dates
governments pursued ther planning of a rapid reaction force for crigs
management, introducing the necessary inditutiona changes, without
becoming bogged down in endless debates on reform of the Treaty. The
conclusons of the European Councils define the nature and Sze of the
force, establish the method by which decisons will be taken on its use and
on the participation of member and non-member dates, stating thet it is to
be operationa in 2003. It is of course true that the technicd detals that have
been defined, such as its projection capability, its viahility, its interoperabil-
ity, its flexibility and its future operationd requirements give a fairly good
indication of the type of force that the EU is setting up, and consequently
the type of operation that it will be able to execute. However, on the use of
the force the various presdentid conclusons continualy repeet the key-
word Petersberg, and its content established by Article 17 of the TEU,
emphadsng tha it is a quedion of cregting the ability to cary out dl the
Petersberg missions, including the most demanding of them. At the Capa
bilities Commitment Conference held in Brussds on 20 November 2000, the
15 did not need to develop the possible content of the Petersberg missions.
At the time it was sufficient to congder three scerarios that draw largely on
WEU illustrative missions dravn up by NATO in 1998.'°* Vey roughly,
those missons could be (1) the evacuation of about 1,000 European
citizens from an aea of criss dStuated 10,000 km from Brussels (2) a
conflict-prevention operation following a rise in tenson on the border

151 See WEU today (Brussels: WEU Secretariat-General, March 1998), sections I.II and
I1.I1; and Frank Boland, ‘Force planning in the new NATO’, NATO Review, val. 46-3,
Autumn 1998.
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between two dates;, (3) the impostion of a demilitarised zone to separate
two warring factions in aterritory 4,000 km from Brussdals.**?

All the conclusons of European Councils refer to the idea that, possessng
its own force, the EU ‘will thereby increase its ability to contribute to
international peace and security in accordance with the principles of the UN
Chater’ (Cologne). However, just after the operation in Kosovo, the
Helsnki Council sressed the concept of responsbility (first introduced in
Cologne and reterated in Feird) where member dates said that military
capabilities would be developed so that they could ‘assume their responsi-
bilities across the full range of conflict prevention and criss management
tasks defined in the EU Treaty’. In sum, the texts of European Councils are
useful, snce they give a farly precise idea of the nature and capability of
the force, but as far as its employment is concerned, generic reference to the
Petersberg missons, and to criSs prevention and military criSs manage-
ment, leaves open the question whether crises are managed with or without
the consent of the states concerned, and with or without a Security Council
mandate.

The body of documents that define the CFSP adso provide an authoritative
indication of how the European force will be used. Since the Cologne
Dedadion, it is edablished tha the new militay criSss management
capability isin support of the CFSP, and that was underlined a Helsinki:

‘All these measures will be taken in support of the Common Foreign and
Security Policy and they will reinforce and extend the Union's compre-
hensve externd role. With the enhancement and concertation of military
and civilian criss response tools, the Union will be able to resort to the
whole range of ingruments from diplometic activity, humanitarian asss-
tance and economic messures to civilian policing and military crigs
management operaions.’

It is neither necessary nor possible to mention here the extensive content of
the CFSP; however, the following principle has to be formulated: the use of
the European force should be consstent with the CFSP. The sum of com:
mon dtrategies and positions, joint actions and other declarations, make up a
drategic vison of the world that is underwritten by the member dates in

152 see Le Figaro, 21 novembre 2000.
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which the notions of association, partnership, commercid exchanges and
cooperation dominate the scene. The use of the European force in a way that
is counter to the spirit of the CFSP in generd, and to its redisation in the
case of aparticular region, is unthinkable,

Alongside these four main sources (Articles 11.1 and 17.2 of the TEU, the
emerging ESDP, and CFSP), two complementary sources aso provide
indications. In the firg place, the Atlantic Alliance's Strategic Concept of
April 1999 was subscribed to by 11 EU member dtates, representing over 90
per cent of the population of the EU, together with six other European and
two North American dlies. It is obvious that the Strategic Concept is not
that of the EU, as a comparison of the former and the contents of the CFSP
shows. However, to the extent that the European force will be polyvaent
and could be used in connection with NATO operations (in the CJTF
context), and snce NATO may provide cgpabilities for EU-led operations,
the provisons of the Strategic Concept must be taken into account. More-
over, if in time the EU were to draw up its own gdrategic concept, it is likey
that it would include certan aspects of NATO's. This propostion is
supported by a comparative reading of NATO's 1991 Strategic Concept and
that of 1999, and the common European security concept set out by the 27
WEU dates in November 1995, which is the second additiona suggested
source. The Common Concept of 1995, which in places coincides with
NATO's concepts, but also includes new points, suggests how the Europe-
ans could if required develop a drategic concept of their own. Certan
declarations in the Common Concept are very interesting in this respect.
They indicate, for example, great fath in principles such as democracy,
human rights and the rule of law:

‘[These principles] ensure that nationd armed forces, and the machinery
of government as a whole, are properly answerable to public opinion and
democraic ingtitutions and cannot be used as an instrument of oppresson
either insde or beyond the state.” (para. 20)

Adherence to these principles is assured by internationd indtitutions, but
European dates declare their readiness to ensure that those principles are
respected in any case:

‘... nather the UN nor other multilateral ingtitutions are yet in a postion
to meet dl the new chdlenges they face . . . European dtates have com-
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mitted themselves both to the purposes and principles of the UN Charter
and — on the bads of shared vaues — support efforts to pre-empt and
correct breaches of those principles by others.” (paras. 20 and 21)

Furthermore, the European dstates have expressed their concern that the
security of their nationals should be guaranteed everywhere in the world:

‘There are large numbers of European citizens living and working abroad,
many in unstable or dangerous areas. Many more travel abroad on a short-
term basis. Their security, over and above that provided by the countries
where they are presant, is the respongbility of nationa authorities’ (para
28)

In conduson, contrary to the beiefs of those who maintain that no guide-
lines have been foreseen for the use of the EU force, the present politica
and legd framework provides a number of indications of how and why this
force will be employed. Nothing prevents a more precise definition of
missons from being sated in a future verson of the Treaty or a the time a
European drategic concept is being drawn up, but for the moment the
guiding principles given in Articde 11.1 of the TEU and the content of the
CFSP form a subgtantid and fairly dructured framework for the use of the
force. Moreover, the definition of the Petersberg missons and the type of
force tha will be set up give a good idea of its nature and capabilities. EU
member dtates wish to contribute to international peace and security in
coordination with the United Nations actions, which means that the
European force will normdly operate under the aegis of the Security
Council. However, the framework examined here dlows for the possbility
of action to prevent and manage crises without the agreement of the states
concerned and without the prior authorisation of the Security Council, even
if it is ds0 evident that in any case principles of the UN Charter must be
respected. This is quite consgtent with the development during the 1990s, at
a globd levd but with the active participation of European dates, of the
principle of limited intervention, as described in earlier chapters.

A find quedtion remans in any subsequent reform of the TEU, should the
crecumgances in which EU military interventions may be caried out be
specified in greater detail? Or should a European drategic concept be
negotiated and agreed? Since the European Council in Cologne, member
dates governments have chosen to continue with the development of an
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ESDP and the creation of a European rapid reaction force for criss man-
agement, and to introduce the necessry inditutiond changes, without
dealing with these issues in detal a the intergovernmenta conference of
2000. Indeed, this solution was the mogt flexible and perhgps the only
effective way of keeping up the momentum generated by the S:-Mdo
process and the Kosovo operation. A few reforms must neverthdess be
introduced by the new intergovernmenta conference planned for 2004,
which should re-work Artide 17.

There are various arguments in favour of the incduson of a specific treat-
ment of the quedion of intervention in the Treaty. On the one hand, the
member states will be able to use the occasion to voice their support for the
devdopment of a principle of limited intervention that observes the pur-
poses and principles of the Charter of the United Nations. Neighbouring and
third states with which the EU has partnership and cooperation relationships
will thus be aware that the EU has no interventionist ambitions, and thet the
EU force will only be used under the authority of the Security Council or in
order to enforce UN principles. On the other hand, however, detailed
reference to the circumstances in which the EU could intervene may be
counterproductive, especidly dnce such dtuations cannot be predicted
except in very generd terms. Moreover, a definition of dtuations could be
interpreted unfavourably outsde the EU and perceived as an intention to
make unjudtified interventions, which is not the case.

There would appear to be two options that are compatible: reform of the
TEU and the drawing up of a European drategic concept. As far as reform
of the Treaty is concerned, this section has shown that it includes hdpful
indications as it stands at present. As a result, the structure of the Tresty
should be presarved in any future reform, but it will probably be necessary
to update it. Firdly, the ams of the CFSP should include both conflict
prevention and post-conflict recondruction as wdl as crigs management,
three terms that are now wel esablished but were not sufficiently well
developed in 1991. In addition, any future Article 17 will have to specify
that the Union's military means are to be used in support of the CFSP, a
recurrent theme in European Councils. Equdly, the Petersberg missons
should be maintained even if their formulation could be brought up to date.
A clearer wording would probably show that there are four types of mis
gons. evacuaion, humanitarian, peacekegping and criss management, the
latter including the use of combat forces. The EU's increased interest in the
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European region could dso be mentioned. Findly, the EU’'s commitment to
the principles of human rights and those st out in the Charter of the United
Nations could equaly be confirmed. As far as the second option is con
cerned, the creation of a European drategic concept, as a politica text that
develops Articles 11 and 17, is necessary but the question is when such a
concept could be adopted. The content of the European and NATO concepts
will have to be absolutdy conggtent; it therefore seems reasonable to wait
until the political reaionship between NATO and the EU has been suffi-
ciently well established before working out the European concept.

V1.2 Thefutureof EU intervention

The texts mentioned thus far give vauable indications of the way in which
the EU might use military force, but many questions remain unanswered.
Internationd events being by their very naure impossible to predict, states
or organisations such as the EU cannot foresee the way in which they ought
to use ther force. Future military action by the EU will thus depend on a
number of complex varidbles internal to the Union, but dso external
factors, that is to say dependent on the way internationa relations develop,
dability in the European region and continuity in the principles of collective
intervention and limited intervention. This section will look a the internal
variables, in particular the consent of member states, whilst externd factors
will be analysed in the last section of the chapter.

The probability that the EU will undertake a military intervention depends
in the firg ingance on a combination of severd internal factors, in particu-
lar the consent of member sates. However, the consent of the 15 will
doubtless be linked to NATO's postion, as well as to the exisence of a
Security Council mandate. Therefore the consent of member dtates as well
as the perception within the Union of NATO's postion and of the existence
of a Security Council mandate are three factors that can be considered to be
internal, and must be taken into account together. In the evert of a crigs,
EU member daes will have to weigh up dl the possble ways in which it
can be dedt with: by individud states, by an ad hoc group, by the EU or by
NATO. All options will normdly be consdered and the find decison,
which will be a political one, will depend on the interests a dake, the
capabilities avalable and the will to react in order to resolve the criss In
the exchange of views among dates, the Security Council will dways have
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a role to play. If it arives & an agreement, the generd conditions for
intervention (with or without the consent of the date concerned) will be
defined in the rdlevant resolutions. If no agreement is reached a the UN
leve, the EU members will none the less have to decide whether military
action is necessary. During this process they will, with their NATO dlies,
evduae the legitimacy, mord obligation and politicadl expediency examined
in earlier chapters, and may conclude that the use of force is necessary, as
was the case in Kosovo and Sierra Leone.

When deciding whether the EU is the gppropriate body to teke action, the
first practicd question to be answered is. what is the added vaue of an EU
military action compared with individud actions by member daes on the
one hand and NATO action on the other? There may be military operations
in which the participation of dl member dates is unnecessary or perhaps
even a hindrance. The operations to evacuate European nationds from Zaire
(carried out by Belgium and France in 1991), Operation Turquoise in
Rwanda (France, 1994, following UN Security Council Resolution 929) and
the operation in Serra Leone (United Kingdom, 2000) were carried out by
member states that possessed the means and had good locad knowledge of
the area and the dtuation. Nevertheless, a decision by the EU to endorse the
operation could by useful, even dedrable for the date carrying out the
operation, gnce it could give it added legitimacy internationaly. Moreover,
having EU support implies that the EU could put its assats and capabilities
(for example, the Satdlite Centre) a the disposd of the date or Htates
involved and, if the Stuation were to worsen, the other states could ill give
military support with the forces made avalable to the EU. In addition, a
military operation carried out by severd European saes under an EU flag
drengthens the latter’'s image. For example, an EU-led operation smilar to
Operation Alba (Albania, 1997) would strengthen its presence in the region.
Neverthdess, member states that have the gppropriate capabilities will in the
foreseegble future aways have a choice between individud actions or those
caried out viathe EU.

Concerning NATO, the mgority of EU members, which are dso members
of the Atlantic Alliance and have subscribed to its Strategic Concept,
condder that NATO is the best insrument for managing certain crises, as
was seen in the actions in Bosnia in 1995 (with a Security Council mandeate)
and Kosovo (without a mandate). However, it may well be that in future the
EU option will be preferable: in particular the United States may perhaps
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judge it useful for the EU to leed smdl-scde military operations (like, for
example, the land demining operation in Croatia, coordinated by WEU, or
Operation Alba, led by Italy), or operations in regions where no drategic
interests are involved (such as those in certain regions of sub-Saharan Africa
or that in Eagt Timor, for example). On the other hand, if it is a quetion of a
more robust operation (the Gulf in 1991, Bosnia or Kosovo) or if they are to
be mounted in sendtive regions (like the Middle East), the United States
would probably not wish the EU to cary them out independently or with
resort to NATO resources. In the grey area between these two extremes (for
example complex peacekeeping operations in Europe, or even peace
implementation, as in IFOR, SFOR and KFOR), politicd circumstances will
determine, on a case-by-case bas's, whether the operation is to be led by the
EU or NATO. Severd EU members have dways displayed a preference for
the Atlantic Alliance in security and defence matters. If that continues to be
the case, those dtates will dways be in favour of operations being led by the
Alliance. That being s0, the presence of genuindy ‘Atlanticist’ dtates among
the 15 is the best guarantee that US views on who is to employ military
force and how in the event of a criss will be duly taken into account by the
EU.

That observation leads to an examination of another factor connected with
the politicd will of EU member daes the posshility of taking decisons on
the use of force by methods other than unanimity. The intergovernmentd
conference that led to the Treaty of Nice introduced more flexible rules on
decisornrmaking, but those rules cannot be gpplied to military or defence
matters. In this author's opinion, congructive abgtention as referred to in
Article 231 of the TEU could be a very useful instrument for decison
maeking on military interventions. One or more sates will be able to declare
fomdly that they are abdaning from a decison to launch a military
operation but will be obliged to give ther politicd support. This will dlow
governments of countries whose internd politicd dtuation is ddicate, or
dates that have specific interests in or are in close proximity to the area of
cids, to qudify ther podtion on EU military action. On the other hand,
where a decison cannot be arived a by the Council in accordance with
Article 23, a group of member sates will gill be able to decide on military
action outsde the inditutiond framework. Such gtuations will be the most
difficult for the coherence of the Union, snce the mutud politicd solidarity
referred to in Article 11.2 of the TEU will no longer apply, in the absence of
a Union policy, and the requirement to consult and coordinate of Articles 16
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and 19 of the Treaty will be difficult to meet. As a reault, the red chdlenge
that military intervention poses for the EU is not intervention decided by the
Council (even with abgentions), with or without a Security Council mar+
date, but intervention by certain member states without the agreement of the
others. In the past, European states have on occasion adopted more or less
explicitly contrary dtitudes vis-avis interventions by other Europeans (for
indance, the Anglo-French intervention in Suez in 1956 and Anglo-
American implementation of the air excluson zone in southern Irag). In this
repect, two points should be mentioned: firstly, the European states (and,
moreover, the internationd community as a whole) have clearly condemned
colonidig or imperidist interventions. Secondly, one must bear in mind the
rule tha an intervention is presumed legitimate if it is decided upon and
supported by a significant number of democratic states.

The other varidble that will affect decisons by European states on the use of
military force will be the quedion of prior authorisation by the Security
Coundil. In this Chaillot Paper it has been shown that such a mandate for
intervention in other dates is necessary, but that it is adso possible to
proceed even without one if the sufficient conditions preval. In generd
terms, the EU member dates contributed actively to the creation of the
principle of limited intervention during the 1990s, snce mog of them
participated in the operation in Kosovo, and dl of them supported it. France
and the United Kingdom have dso carried out legitimate interventions in the
recent past. Equdly, the TEU in its present form does not explicitly impose
an obligaion to obtan Security Councll authorisstion for crigs-
management operations. However, dl member dates have agreed that it is
gppropriate to have that authorisation and, during the Kosovo operation, a
few of them had difficulties, for example concerning the lack of a mandate
(Audria) and continued political support (Greece). This dichotomy implies
that military intervention by EU forces without Security Council authorisa-
tion will be very unlikdy. Misgivings over the lack of a mandate will only
be overcome when, as was the case in Kosovo, the existence of a humanitar-
ian catastrophe or a threst to sability generates a feding of overwheming
urgency in dl member dates However, if in the future the Security Council
cannot continue to follow a policy of callective intervention, the EU’s role
(and, moreover, that of NATO) may increase. It is quite possible that, in the
eyes of the Europeans, the emergence of the principle of limited intervention
has opened the way to more determined actions in the event of stalemate in
the Security Council.
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The combination of these three factors — the politica will of member dates,
NATO's postion and an SC mandate — leads to the following conclusion:
crigs-management actions by the European force will in the foreseesble
future be operations that are undertaken with the consent of the dates
concerned and carried out in pursuance of UN Security Council resolutions.
Neverthdess, EU military intervention in the absence of a Security Council
mandate are possble but very unlikey. On the other hand, the indtitutiond
framework in which legitimate interventions without a mandate, in cases of
extreme necessity, seem more likely to be madeisthat of NATO.

V1.3 Theinterventionism of states and of the Union

The use of European military force will depend on internal variables, but
aso on external factors. These variables are essentidly of three types fird,
the emergence of new crises in the European region, such as the existence of
an authoritarian regime that encourages internal oppresson and is responsi-
ble for serious destabilisation or aggresson; second, the posshility of a
humanitarian catastrophe in other regions, such as occurred in Rwanda, East
Timor or Serra Leone; third, the development of the principles of collective
intervention and limited intervention, in other words continued Security
Council action as an essentid peacekesping instrument.

Following the spectacular downfdl of Sobodan Milosevic in Yugodavia,
and thanks to international control of key regions in South-Eastern Europe,
action by the European force on the Continent could in theory be restricted
to taking over tasks dready begun. On the other hand, the risk of destabili-
sation and humanitarian crises in more digant regions is Hill high. The EU
could in particular offer support to UN regiona peacekesping operations in
ub-Saharan Africa However, atempts to predict the future should stop
there. Frankly, it is impossble to foresee tomorrow’s crises, even if future
emulators of Saddam Hussein and Sobodan Milosevic who may contem-
plate genocide or crimes againg humanity would be wise to ponder on the
lessons of the 1990s before embarking on such macabre ventures.

Be that as it may, as regards the possble future use of the EU’s force in
other regions, possble reactions in these regions should dso be taken into
account. Fears that the European force could be used in contravention of the
principles of the UN Charter are exaggerated, since they fail to take account
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of the exigence of many interna redrictions on the use of that force. The
so-cdled internal variables dso have externd implications. The requirement
to obtain the consent of al member dates, the implicit agreement of NATO,
observance of the provisons of the CFSP and the emphads tha member
dates put on the role of the Security Council suggest that use of the force for
unjust purposes is unthinkable. The Union is creating a force so that it has
an agppropriate instrument for the prevention and management of crises that
are prgudicid to international peace and security, particularly European
peace and security, in accordance with United Nations purposes and
principles. But above al, the actor taking the force in hand is not a date
burdened by a history that goes back to the dawn of time and more or less
dubious interests; it is a new actor, a union of dtates, and the fact that those
dates will have to sat asde their historicd baggage and coordinate their
perceptions of the world and their military doctrines should ensure that the
force's objectives will dways be legitimate. As indicated ealier, the red
problem will be whether the force can be used by one or severd member
dtates againg the advice of the others.

The fact that the new entity possessng a capability to intervene is the
European Union is of great importance. To take a practica example, the
Mediterranean region, it has to be recognised that European dtates have
mede questionable interventions in this area in the padt, but is it likdy that
15 democratic states would agree unanimoudy to impose upon another
country in the region? The EU's Common Strrategy on the Mediterranean
and its Euro-Mediterranean partnership imply a European commitment to
the dability and devdopment of the region. Is an EU military intervention,
which would be in complete oppostion to these concepts, imaginable?
Moreover, the principles st out in the Barcelona Declarétion link the states
to the north and south of the Mediterranean, and, again, the EU could not
use its military force in contravertion of those principles or those enshrined
in the UN Charter. From a broader point of view, the EU has embarked
upon a new type of process in which it has assumed historical responsbili-
ties. As the EU has edablished very ambitious objectives for its foreign
policy, it has committed itsdf not only in the Mediterranean but everywhere
in the world. As a result, its military force is today not intended to be used
to conquer the world, nor to profit from the resources of other peoples. On
the contrary, the EU’s force should rather be used for the establishment of
peece and dability, in close association with the United Nations. The



118 Military intervention

countries of Europe in fact count among the UN’'s leading defenders and
contributors.

The EU and its member daes should multiply ther efforts to explan to
ther dlies in NATO, on the one hand, and to their neighbours and partners
on the other, the new poalitical sgnificance of the EU military force. Indeed,
in a world where, higtoricaly, the internationd scene has been dominated by
a druggle for power between dates it is difficult to comprehend the new
role that a union of 15 dates could play. For tha reason the EU should
continue to srengthen the policy of trangparency that it has pursued until
now. Coming back again to the Mediterranean, partnership measures in the
militay domain (Smilar to those that exig in the form of the NATO and
WEU didogues) should be consdered. Going beyond transparency and
patnership, there are many posshilities for military cooperation between
the EU and the Mediteranean countries, for example in the fidds of
peacekeeping, land mine clearance, survellance of maritime traffic or civil-
military relations.

When defining its CFSP, the EU did not take the historicad agpproach of
basng it on the expanson of military power; nor did it base it on the notion
of a ‘clash of civilisations or on other concepts taken from the redist or
neo-redist internationa relations tradition. Rether, the CFSP, with the
importance it attaches to the concepts of partnership, cooperation and
conflict prevention, is based on concepts belonging to the libera or rational-
Is tradition of international relations, such as the pesceful resolution of
disputes, economic exchanges and integration, and ‘democratic peace’.™*
The EU will therefore not be a ‘power’ in the traditiond sense that seeks to
impose itsdf on other powers, on the contrary, it can be expected that it will
pursue its objectives with determination but above dal usng peaceful
means.®>* In other words, the EU’'s military capability will, like the CFSP, be
founded on an awareness of the existence of severd worlds on the same

153 See Martin Wight, International Theory: the three traditions (Leicester: Leicester
University Press, 1991); and Ben Rosamond, Theories of European Integration (Lon-
don: Macmillan, 2000), Chapter 7.

154 This issue, however, will probably provoke a lively debate. Cf. Nicole Gnesotto, La
puissance et I'Europe (Paris. Presses de Sciences Po, 1998), p.121 and Jolyon
Howorth, ‘European integration and defence: the ultimate challenge’, Chaillot Paper
43 (Paris: Ingtitute for Security Studies of WEU, November 2000), p. 92.
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planet or, as Robert Cooper has suggested,™* the coexistence, a the close of
the twentieth century, of post-modern, modern and pre-modern worlds. This
‘dash of higorica periods can no longer be exploited as it was in the
colonid era: on the other hand, it puts upon the EU a specid respongbility
to prevent violent confrontation in ‘modern’ aress (in which post-modern
militay means could be used), and to attempt to accelerate history in ‘pre-
modern’ regions.

The lagt ‘varidbleé that must not be forgotten is the capability of the Security
Council to react in the event of crises and conflicts. The 1990s showed that
the Council was an important forum of consultation among the permanent
members and a powerful tool for defining in broad terms the conditions of
criss management and peacekeeping in the world. However, the period
1945 to 1990 showed that the Security Council can dso be a usdess and
pardysed body if the permanent members wish to use ther veto to such
effect. If such a gtuation arises again in future, then, to use Nicole Gne-
sotto’'s expresson, the sysems of law and vaues that are implicit in the UN
Charter but have only prevalled snce the end of the Cold War will be
replaced by a power sysem that has aways exised and underlies the
Charter.’®® Should that stuation arise, the role of both EU and NATO
member staes will grow in importance, as will that of these organisations as
such. If the Security Council cannot reach agreement, the use of force,
which may be necessary on occasion, will have to be carefully weighed up.
In such a dtuation, it is clear tha it will be the dates tha respect the
Charter’'s principles most that become the guardians of the spirit of the
United Nations. The respongbilities of the EU and NATO will then be dl
the heavier, dnce there will be new powers with nuclear and other wegpons
of mass dedruction. Their responshbilities will equaly be heavier snce ther
member countries will have to defend the core vaues of international order,
such as the prevention of aggresson, human rights and democracy.

155 Robert Cooper, ‘Is there a new world order?, in Geoff Mulgan (ed.), Life after politics
(London: Fontana, 1997), p. 312.

%5 Nicole Gnesotto, ‘La sécurité international au début du XX|éme siécle’, RAMSES 2000
(Paris: Dunod for [FRI, 2000), pp. 202-3.



120 Military intervention




Conclusion

To couple the two subjects of the title of this Chaillot Paper — military
intervention and the European Union — would have been unthinkable just
two years ago. Two historic developments, however, have made possible
this association. Firgly, NATO's military operation in Kosovo from March
to June 1999, which was undertaken without a mandate from the Security
Council, brought the question of military intervention to the fore The
intervention in Kosovo was conddered legitimate by the mgority of the
international  community and was implicitly recognised by the Security
Council. Yet the question remains, to what extent has the principle of non
intervention as defined during the Cold War changed after Kosovo? Indeed,
the principle has been transformed regarding the reationship between the
Security Council and gtates owing to a broad interpretation of Chapter VII
of the UN Charter during the 1990s. That Hill, however, leaves the question,
in what circumgtances can dates intervene in other states? In this paper, the
answer that emerges is that the principle of collective intervention, but aso a
new principle of limited intervention have replaced the old legdigtic
principle of non-intervention, which was so drict that it could not meet the
demands of the unstoppable process of globdisation and the increasing
demands of respect for human rights.

Secondly, the European Union is establishing a military force with an am to
preserving peace and drengthening international  security, in accordance
with the principles of the UN Charter. Following the incorporation of the
Petersberg missons in the Treaty on European Union, the European
Councils of Cologne and Helsinki in 1999 decided to create a rapid reaction
force to accomplish those missons that will be operationd in 2003. Leaving
adde the uses of force that member states might individualy undertake in
the future, the question now is, what type of operaions will the EU force
cary out? Will it be used for military interventions? The EU force will be
employed to supplement the EU’s Common Foreign and Security Palicy,
which is guided by the concepts of partnership and cooperation, and vaues
such as human rights and democracy. The fact that the EU is a unique
internationa actor in which the nationa podtions of member dates must be
combined and accommodated guarantees that the EU will only undertake
military operations to reinforce internationad peace, and in accordance with
the principles of the UN Charter. The EU force will thus be employed
essentidly in operations sanctioned by the Security Council. However, the
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deveopment of the new principle of limited intervention suggests that the
EU force should dso be employed in cases of extreme necessty, that is,
humanitarian catastrophes that put a risk international peece, even in the
absence of a mandate from the Security Council.

State sovereignty and non-intervention have dways been fundamenta
principles that have helped to guarantee the internationa order. Since 1990,
however, non-intervention has no longer represented an undisputed vaue in
internationa relaions. Although dates continue to be the basc units of
political legitimacy, and are therefore entitled to a wide degree of autonomy,
three developments have nuanced the former dl-encompassng verson of
the principle of sovereignty. Firs, a novel agreement amongst the perma-
nent members of the Security Council has led to its active involvement in
internationd and internal crises and conflicts, through the adoption of
ggnificant collective measures. These measures, ranging from peacekesping
operations to economic sanctions, politicd tutdage of some daes and
territories, esablishment of internationd tribunds to implement humanitar-
lan law, and the authorisation of the use of force, have often been executed
without the consent of the governments concerned. Second, the recognition
that human rights are a centrd vaue of internationad relations has adso
affected previous conceptions of dae sovereignty. Indeed, the fact that
some governments are the word violators of their citizens human rights has
been widdy condemned since the end of the Cold War. The internationd
community no longer tolerates use of the question of gate boundaries as an
dibi to cover the abuse of humaen rights. Third, during the 1990s, some
dates decided to intervene in other countries for the right reasons, notably to
avet ovewheming humanitarian caadtrophes, and with the right means,
and this was generaly consdered accepteble by the international society.
Some precedents of sdlective interventions to rescue nationals abroad, as
wel as some cases of intervention for sdf-defence purposes in the 1970s,*>’
which actudly dleviated humanitarian disasters and contributed to Stability,
have lately been regarded as legitimate. In the 1990s, four cases of state-led
intervention (ECOMOG intervention in Liberia, from August 1990; Opera-
tion Provide Comfort in northern Irag, April 1991; NATO's intervention in

157 |ndia’s intervention in East Pakistan, November 1971; Vietnam's intervention in
Cambodia, December 1978; France's intervention in Central Africa, September 1979;
and Tanzania sintervention in Uganda, November 1979.
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Kosovo, March-June 1999; and British intervention in Sera Leone, from
May 2000) have aso been considered legitimate.

Leaving asde collective interventions decided by the Security Council, in
this Chaillot Paper, the legdity, legitimacy and political dimenson of date-
led military interventions, i.e, decided by dates, have been andysed. As far
as thar legdity is concerned, the divergence between the lack of legdity of
certain interventions and their percalived legitimacy has led to the reformula
tion of legd rules. Therefore, following the aforementioned precedents, a
cudtomary norm that recognises intervention under dgrict conditions has
been developed. NATO's intervention in Kosovo ‘crydalised (i.e estab-
lished) the cusom and the British intervention in Serra Leone confirmed its
exigence. The lack of criticdism vis-&vis the British intervention and the
indecisve condemnation of NATO's intervention by some countries,
commented on in Chapter Three, corroborate the existence of a genera
opinio iuris in favour of certan interventions. The custom in internationa
law isthe legd maeridisation of the new principle of limited intervention.

The legitimecy of military interventions is provided by the conviction
among a clear mgority of the internationa community that the use of armed
force is correct and acceptable. As defined in this paper, the international
community indudes a plurdity of actors, such as scholarly authors, public
opinion, the media, NGOs, daes consdered individudly, state consensus
and internationd organisations. Andyds of these ‘building blocks confirms
that limited intervention has been widdy accepted since the beginning of the
1990s. In particular, Western public opinion and dates have been the
driving forces for intervention in some humanitarian crises The raionde
has aways been that the international community should react in the face of
messve violaions of human rights The reluctance shown by some courr
tries, particularly after the intervention in Kosovo, to acknowledge that the
old verson of the principle of norrintervention is changing, has not been
confirmed through decisve politica action. Ther scepticism about limited
humanitarian intervention, and sometimes aso about collective intervention
mandated by the Security Council, sems from an obsolete conception of
date sovereignty.

With regad to the politicd dement, the cdassca approach considered
soldy the advantages and risks for the intervener, as well as the practica
aspects of the military operation. Nationd interests of mgor powers usualy
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pushed countries towards intervention, with disregard for the interests and
even the basic rights of target states and their citizens. In contradt, the new
goproach to the politicad dimendon must investigate whether and when
intervention is advantageous for internationad peace and security. Therefore,
nationd interests must be replaced by collective interests. In the 1990s, the
search for common grounds to undertake interventions was done through
negotiations between dates in the Security Council, and in regiond and ad
hoc frameworks. Obvioudy, interventions decided and carried out mutilat-
erdly present new, complex problems as regards coordination. However,
this is unavoidable if a multilaterd approach is to be maintained. Member
dates of the EU, and the United States under both Clinton adminigtrations,
have folloved a multilaterd gpproach to military intervention during the
1990s, which guaranteed the legitimacy of the use of force.

Andyss of the three dimensons (legdity, legitimacy and political expedi-
ency) leads to a description of the new principle of limited intervention,
from a European dandpoint, through the identification of its man compo-
nents.

Whether and when to intervene?
1. States may intervene to avert overwheming humanitarian catastrophes
that put at risk internationa peace and security.
2. Diplomatic efforts and other peaceful means must have been ex-
hausted.
3. In paticulaly serious humanitarian Studtions, there is an obligation to
intervene.
4, Specific intervention to rescue nationds is dlowed under certain condi-
tions.

How should an intervention be realised?
5. Military force must be proportionate to the humanitarian objective, and
must repect internationd humanitarian law.

Who may intervene?
6. Any date having the appropriste means may intervene to stop a hu-
manitarian catastrophe.
7. The correctness of a given intervention is in direct proportion to the
number of states that undertake it, and to their democratic character.

The primary responsibility of the UN Security Council
8. State-led intervention is possble only when the Security Council is
unable to act but there is support from the internationa community.
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Being a new manifestation of the principle of non-intervention, the new
principle dso includes a rgection of any other forms of intervention.
Consequently, intervention in cvil wars, to support sdf-determination, to
resore or impose democracy, or to punish dleged internationd wrongdo-
ings are not permitted. Nether this new principle in internaiona relations
nor the principle of collective intervention impinges upon the UN Charter,
which therefore need not necessarily be reformed to take account of changes
in the substance of principles. However, evolutions of the principles
contents should rather be reflected in politica declarations.

Recent developments of the principle of non-intervention are very reevant
for European dates and for the European Union dike. European dtates
contributed actively to the development of both collective intervention and
limited intervention in the 1990s, but in the past they have dso caried out
unacceptable interventions. It is of course up to them, individudly, to decide
to what extent they will follow one path rather than the other in the future.
For the European Union, the continued effectiveness of the Security
Council’s role, and the prevention of mgor conflicts and crises, are para
mount, since its foreign policy is based on the assumption that peace and
gability will be the rule in the years to come. With the am of contributing
to efective conflict prevention and criss managemert, especidly in the
European region, the EU is establishing a rapid reaction force thet is to be
operaiond in 2003. The Treaty on European Union contains some vauable
indications as to how this EU force will be employed. The EU has pledged
to respect the principles of the UN Charter, and has explicitly placed its
future military capability within the framework of its CFSP, which means
that the force will be usad in pursuance of its declared foreign policy. In
addition, the use of force by the Union will have to be decided unanimoudy
by member dates, which are wel established democracies, and will teke
into account the podtion of the Atlantic dlies All this means tha, dthough
the force could be used without a mandate from the Security Council if te
circumgtances made intervention imperdive, the most probable use of the
European force would be to sudtain collective efforts to maintain peace and
Security, and to manage crises, in accordance with Security Council deci-
gons. Indeed, the EU member dates are amongst the most convinced
defenders of the UN system.
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Findly, the EU and its member dates should make an effort to explan to
their NATO dlies, on the one hand, and to their neighbours and partners, on
the other, not only the technica aspects of the force that is being estab-
lished, but aso the palitical intentions underlying it. In a world of dates, in
which violent confrontation has been the rule higoricdly, it is possbly
difficult to comprehend that the European Union is a brand new interna
tiond actor whose am is not to project its military power but to expand the
ideas of conflict prevention through economic integration, region and
partnership building, and democratic vaues. The EU force will not be
employed for colonidist or imperiadist purposes, but to promote peace and
dability. In this respect, the condructive political relaionships that the EU
has with its neighbours and partners should be supplemented with an open
and frank diaogue on ESDP.

During the 1990s, the principles of collective and limited intervention
proved the resolute engagement by most of the internationd community in
the dabilisation of cvil conflicts and the druggle agang massve violaions
of human rights The future of those principles obvioudy depends on the
will of the mgor players in internationa relaions, paticularly that of the
United States, which has acted as ‘benign hegemon’ over the last decade,
and that of the EU and its member states. The devedopment of those princi-
ples obvioudy depends on the postion adopted by other states as well.
Nevertheless, whilst specific military interventions should be accepted by
the internationd community as legitimate, they should dso uphold universa
values. Faced with serious humanitarian crises, sates should rule out
‘abgtentionis’, and be careful not to apply double sandards. Equdly,
interventions should not be based on ‘optimigic hegemonism’ but on
‘radical universdlisz, tha is the atitude that upholds equdity, human
rights and democracy.'®® The EU members are well placed to discharge their
international  respongbilities, and to propose and accept interventions
whenever they are needed to defend those vaues, but only in cases in which
they are actualy needed.

Intervention for ‘collective interests? Military  intervention to uphold
‘universal values? The intermediate position that has been presented in this
paper will presumably be agreegble neither for mgor powers hiding

158 These concepts are defined in Fred Halliday, The world at 2000 (Palgrave: London),
2001
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interventionis ams, nor for amdler dates that want to keep their independ-
ence a any price. Unscrupulous mgor powers ‘need intervention (and
other forms of projected armed force) to confirm their position or to assure
their expangon. The smdler powers that do not respect human rights reject
dl kinds of intervention, even judtified, in order to protect their sovereignty,
and dso 0 tha governments can act fredy vis-avis their own ditizens
Europe's podtion should be a bdanced one, from which both further
unacceptable interventions by maor powers, and violations of humen rights
in any state can be fredy and respongbly criticised.






Abbreviations

CARE
CESDP
CFSP
CIJTF
CNN
CSCE
ECOMOG
ECOWAS
ESDP

BU

FRY

GA

ICJ

IFOR
KFOR
NAM
NATO
NGO
OSCE
PCIJ

PDF

SC

SFOR
TEU

UN
UNAMSIL
UNOMIL
UNPROFOR
us

USSR
WEU

Cooperative for American Remittances to Europe (an NGO)

Common European Security and Defence Policy
Common Foreign and Security Policy
Combined Joint Task Force(s)

Cable News Network

Conference on Security and Cooperation in Europe
ECOWAS Monitoring Group

Economic Community of West African States
European Security and Defence Policy
European Union

Federal Republic of Yugoslavia

General Assembly of the United Nations
International Court of Justice

Implementation Force (of Dayton peace accord)
K osovo peace implementation force
Non-Aligned Movement

North Atlantic Treaty Organisation
Non-Governmental Organisation

Organisation for Security and Cooperation in Europe
Permanent Court of International Justice
Panamanian Defence Force

Security Council of the United Nations
Stabilisation Force

Treaty on European Union

United Nations

UN Mission in SierraLeone

UN Observer Missionin Liberia

UN Protection Force (in former Y ugoslavia)
United States

Union of Soviet Socialist Republics

Western European Union
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